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Summary

This report considers and challenges two common myths about self-employment.

The first is that self-employment is inexorably growing. The second is that self-employment
cannot, or should not, be regulated in order to protect self-employed workers and improve
the conditions of their work. This report shows that, in reality, self-employment is not
growing inexorably — in fact, in most countries (including Australia) it is declining. The
much-trumpeted surge in self-employment and ‘freelancing’ is a myth. However, the nature
of self-employment is changing: fewer self-employed people are running successful
independent businesses, and more are engaged in precarious ‘solo’ activities like short-term
contracting and part-time ‘gig’ work. The report also shows that some forms of self-
employment can be regulated to protect affected workers, provided two simple and
important criteria are satisfied: the workers are vulnerable and hence need protection, and a
viable mechanism exists that enables their work to be efficiently regulated.

Terms and their meanings

The self-employed are those who perform paid work but are not employees. A self-
employed person may be either an employer, or someone who is working for themselves.

In recent years, much attention has fallen on a supposedly new form of self-employment:
‘gig workers’. A subset of gig work is ‘digital platform work’, in which workers undertake
‘work on-demand via apps’ or ‘location-based platform work’. Another group of ‘gig’ workers
(separate from the digital sphere) are road transport owner-drivers. ‘Digital platform
workers’ and road transport owner-drivers are collectively called ‘regulated workers’ in the
federal government’s new Closing Loopholes bill. Much of the latter part of this report
discusses these two groups of self-employed gig workers.

Is self-employment exploding?

This report uses data from the Organization of Economic Cooperation and Development
(OECD) and the Australian Bureau of Statistics (ABS). The OECD data show that 25 countries
have experienced clear sustained long-term decline in rates of self-employment, with just
four showing sustained long-term increases. Of those 25 showing declines, 15 showed
continuous decline: that is a drop in self-employment in each decade throughout the period
since the 1980s or 1990. The other 10 experienced general declines but with some
interruptions. Another nine had either mixed patterns or insufficient data. These data refute
long-standing claims that a growing share of workers in industrial countries will be
independent contractors.

In Australia, self-employment fell from 19.1% of employment in 1991 to 15.7% in 2022.
Broadly speaking, the rate of self-employment was moderately stable through the 1990s,
but started declining from the early- to mid-2000s. This decline is confirmed by data from



the annual Household Income and Labour Dynamics in Australia (HILDA) survey. Both ABS
and HILDA data series show a clear decline in self-employment for those with employees,
but also (to a smaller extent) for those without employees.

Amongst full-time workers, ‘solo’ self-employment (self-employment by individuals with no
employees) has declined. Yet amongst part-time workers, solo self-employment has grown,
consistent with demand by digital platforms for mostly part-time independent contractors.
This change in the composition of self-employment (with fewer people in full-time roles with
their own employees, and more in part-time solo roles) increases the risks of low and
insecure incomes for the self-employed, and highlights the need for regulatory measures to
improve their jobs.

The decline in the self-employment rate, falling by 3.4 percentage points of total
employment over three decades, was almost identical between men and women. Amongst
both men and women, there was a decline in genuine small business opportunities, shown
in the decline in the proportion of self-employed with employees. Amongst women, there is
a decline in self-employment without employees for those working full-time, but a small
increase in self-employment without employees for those working part time. Amongst men,
full-time self-employment for men fell by slightly more, while part-time self-employment
without employees more than doubled. These patterns reflect the recent growth of part-
time employment among men generally, and male dominance in the realm of part-time solo
self-employment (typical of digital platform work and other gig work).

Overall, the decline in self-employment has masked several, sometimes conflicting trends.
Small business opportunities have been declining in the face of greater barriers to entry
erected by larger firms. The extent of part time jobs or ‘side hustles’ has increased, in part to
meet the needs of large digital platforms for part-time gig workers. And full-time self-
employment without employees has declined, in the context of the continuing need by large
firms to control the way that work is performed — since the employment relationship is the
most efficient way to exercise that control.

As a result, over the past decade there were 112,000 fewer self-employed people with their
own employees, 35,000 more part-time self-employed without employees, and 91,000
fewer full-time self-employed without employees than there would have been if their shares
of total employment had remained unchanged. Self-employment is both shrinking and
becoming more precarious.

Why is self-employment not growing?

In most settings, waged employment is still the most efficient way for corporations to
organise reliable production and exert direct control over labour. The employment
relationship is not an invention of unions trying to maintain control over the deployment of
labour. Indeed, many trade unions founded in the 19t century began by representing self-
employed contractors, not employees. As capitalism developed and firms grew, it made



sense for those firms to manage workers as ‘employees’. No contract could fully foreshadow
all the possible contingencies of the work that a firm wanted performed on its behalf, and
hence employment offered a more reliable and clear way for firms to organise and control
labour. Ultimately, the employment relationship exists, and will continue to do so, because it
is in the interests of business in most situations.

While new platform business models (such as in the ride-hail and food delivery industries)
have found novel ways to achieve and enforce employer control over work, productivity,
supervision, and monetary flows outside of a standard employment relationship, there are
limits to the use of these strategies. Hence it appears that, at any one time, only a small
share of Australia’s workforce work in the platform economy; many more will have worked
in it at some time over the previous year to supplement otherwise low incomes, sometimes
only once.

Nominal self-employment (through contracting and gig work) is not the only way for firms to
transfer risk to workers. Employers can often achieve similar goals through changes in terms
and conditions for their waged employees. And the push for self-employment, to reduce
costs and transfer risk, can only go so far, because firms need to exercise control. In sum, the
underlying causes of growing insecurity in all its forms (including more insecure forms of
waged employment) are not ultimately defined solely by the type of contracts people are
on, but rather by the more general ways organisations are being structured and restructured
in modern times.

The trends underpinning the changes in self-employment appear unrelated, but have a
common theme: the growth of power of large firms. While the self-employment sector has
long been a repository of what might be called ‘entrepreneurial spirit’, the opportunities for
that spirit have been in decline; meanwhile, large firms have sought to channel the
entrepreneurial desire into intermittent gigs that pay little but serve those firms’ interests.

The character of self-employment is gradually being reshaped. Some parts of the self-
employment sector resemble engines of innovation and entrepreneurship, but other parts
of it are increasingly populated by vulnerable workers whose interests are not so clearly
being met.

Can and should self-employment be regulated?

Many self-employed are in strong positions in the labour market, thanks to their specialised,
in-demand skills, personal networks of customers, and other advantages. Such people with
high labour market power are unlikely to want to become employees, or to have their work
closely regulated. On the other hand, there is substantial evidence that many self-employed
workers are, indeed, vulnerable — especially those with no employees, no corporate status,
and who are highly dependent on specific companies for most of their revenue. These
vulnerable self-employed workers lack most of the protections provided to employees
through labour law; they can be terminated with little or no notice, and without recourse to



unfair dismissal laws; they receive low incomes, and have little say over the income they
receive or the conditions under which they work; they are often underemployed; they
receive few if any training opportunities; and they face worrisome health and safety risks.
These workers have very low power compared to the typically large firms that use their
services. The above adverse consequences often apply, with different emphases, to both
digital platform workers and road transport owner-drivers. As technology has developed, the
vulnerability of these and other self-employed workers has increased.

The limited available evidence suggests that many gig workers, probably a majority, do not
want to become employees — though attitudes vary substantially between sectors. The views
of affected workers alone are not the only relevant factor in determining whether regulation
is appropriate: strong labour standards are required, regardless of the attitudes of any
particular group of workers, in order to minimise any ‘race to the bottom’ that could
negatively affect other workers. However, the attitudes of those involved can legitimately
shape the form that regulation takes, as they can influence the implementation,
effectiveness, and politics of regulation. Moreover, a seeming aversion to being assigned full
employee status does not stop a majority of gig workers from wanting regulatory
intervention for protection — as other survey evidence attests. While they might not wish for
regulation that leads to full employee status, they do wish to see it leading to their
protection from unfair practices by large corporations, and to the establishment of minimum
standards for pay and conditions. This presents a regulatory challenge, as most existing
interventions aimed at protecting workers’ pay and conditions have been structured around
an employment relationship.

While many of the worst vulnerabilities of gig workers could well be addressed by redefining
them as employees, this approach encounters three difficulties. First, as revealed by
international experience, there is no certainty that attempts to define gig workers as
employees would succeed. Second, even when a rule is devised to interpret the contracts
that gig workers sign as employment contracts, contracting firms could (and do) amend their
contracts to circumvent these criteria. Third, there is strong political resistance from gig
firms to attempts to define their workers as employees, leveraging the fact that many gig
workers like to conceive of themselves as independent and self-employed, as well as
customers’ preference for cheap services. That said, not all attempts at regulating gig
workers or the self-employed are doomed to encounter determined political opposition. In
New South Wales, regulation of independent contractors involved in road freight transport
(owner-drivers), through what is now Chapter 6 of the Industrial Relations Act, has been
successfully maintained for over four decades, and survived several changes of government.
This experience provides a good example of how well-designed protections for gig workers
can create a stable and fairer system of self-employment.



What has been done?

Various attempts have been made to regulate the work of selected self-employed people.
One recent overseas example concerned the search for a means of ensuring ride-hail and
taxi drivers in New York received at least that jurisdiction’s minimum wage (after operating
expenses). In Australia, the most relevant examples of regulation of some self-employed
both centre on New South Wales, and concern road transport and apparel outworkers.
These are both long-standing examples of 'gig' (but non-platform) contracting models.

In NSW, regulation enables the NSW Industrial Relations Commission to issue ‘contract
determinations’ that specify minimum standards for self-employed owner-drivers, but
without treating them as employees. The system has led to a demonstrable improvement in
occupational safety for road transport drivers (and safety for other road users) in NSW.
Despite some important limitations, the Chapter 6 framework also very clearly formed the
model for the drafting of new legislation in Queensland to provide protection for
independent courier drivers.

Options and criteria for regulation

If conditions for any group of self-employed workers are to be regulated and improved, two
important criteria need to be satisfied. First, the workers must be vulnerable, such that they
need protection, Second, a viable mechanism must exist to enable their work to be
efficiently regulated. For a minority of the self-employed — including many in various gig-
type occupations — those criteria are satisfied, and regulation is ultimately possible and

appropriate.
Other principles that should guide such regulation include the following:

e Regulation should consider whether affected workers really are employees, and
whether their status as independent contractors is only a pretence.

o If they genuinely are not employees, then the outcome of regulation should,
financially, be indifferent between a self-employment model versus an employment
relationship model.

e Any regulation needs to be tailored to the circumstances of the industry where it
occurs.

e The starting point for regulation of vulnerable self-employed workers should
therefore be the standards that apply for relevant employees.

The “Closing Loopholes’ Bill

New legislation from the federal government (the Fair Work Legislation Amendment (Closing
Loopholes No. 2) Bill 2023) would enable the Fair Work Commission (FWC) to establish
standards on matters like payment terms, deductions, working time, record-keeping,



consultation, representation and union delegates’ rights for specified groups of ‘regulated
workers’. Such standards can only be established where the workers have low bargaining
power, are being paid less than equivalent employees, or have little authority over their
work. Regulation is to be tailored to the circumstances of the workers and their industry. The
FWC is told not to give preference to one business model over another (ie. employment or
contracting relationships).

The Bill does not redefine any regulated workers as employees. Other elements of the bill do
attempt to clarify the definition of ‘employee’ (responding to recent High Court decisions
which give employers free rein to define any worker as a contractor or casual employee,
based solely on the wording of the contract they sign — rather than the concrete attributes of
their jobs). However, this definitional clarification may not make much difference to platform
workers, as most tended to be treated as contractors anyway, even under the previous
definition. The Closing Loopholes bill takes, as its inspiration, the reforms to road transport
regulation in New South Wales, now Chapter 6 of that state’s /R Act. Certain matters are
excluded from its scope.

There are some weaknesses in the bill’s approach. These include reliance on non-binding
guidelines, the exclusion of some matters (like overtime pay) from the conditions which the
FWC can establish for regulated workers, the limited coverage of these provisions (applying
only to specified groups of contractors), and the implications for workers compensation. Still,
the Closing Loopholes bill provides a promising and sustainable model for regulating and
protecting many ‘gig economy’ workers.

Conclusions

It is time that labour law extended beyond the employment relationship to ultimately cover
all vulnerable workers, regardless of their status, provided that, in doing so, labour law
recognises that there are many self-employed people for whom regulation would be
unwanted, unwarranted, inappropriate or impractical. For some self-employed — mostly but
not exclusively those in some gig-type occupations — the criteria for good regulation are
satisfied. Regulation is ultimately possible and appropriate. When established in such
circumstances, it can provide a better future for those in self-employment who satisfy those
criteria. The measures affecting employee-like workers in the Closing Loopholes bill are
consistent with this approach, and represent a clear improvement on existing arrangements.



Introduction

This report considers two common myths about self-employment.

The first is that self-employment is inexorably growing, a result of the urge by workers or
corporations to escape the supposed rigidities and inefficiencies of the employment
relationship, and become ‘their own boss.’

The second is that self-employment cannot, or should not, be regulated to protect self-
employed workers:

e “cannot be”, because only laws built around the employment relationship can offer
such protection; or

¢ “should not be”, because the workers concerned don’t want, or don’t need, such
protection, and/or providing it would create worse problems for society.

Both of these ideas are closely tied into recent debates about the growth of the so-called
“gig economy”, typified by new platform business models for services such as passenger
transportation and package or food delivery. The rise of these activities is typically described
(and measured) as a form of growing self-employment. The supposed inefficiency or
impossibility of regulating gig-type jobs arises from the fact that most participants are
considered self-employed, and it would be deleterious to deny them that freedom.

This report critically addresses both these issues. It shows that self-employment is not
growing inexorably — in fact, in most countries (including Australia) it is declining. It also
shows that some forms of self-employment can be regulated to protect affected workers,
provided two simple and important criteria are satisfied: the workers are vulnerable and
hence need protection, and a viable mechanism exists that enables their work to be
efficiently regulated. For many self-employed workers, at least one of those criteria is not
satisfied, but for some — including those in some parts of the “gig economy” — those
criteria are satisfied and regulation is ultimately possible and appropriate. Such regulation
would promise a better future for those in self-employment who satisfy those criteria.

The purported rise of self-employment, freelancing, and gig jobs elicits one of two polar
reactions from many observers. Some worry, and some rejoice, about the prospect that the
future of work could be a world largely without waged employment. Instead, it has been
imagined, workers of the future will more likely be “freelancers’: self-employed
entrepreneurs, engaged in mostly short-term jobs or tasks performed for multiple customers
or firms, or ‘portfolio workers” who sell their talents or wares to the highest bidder. One
breathless forecast in 2016 predicted: “By 2020, 40 percent of the U.S. workforce is expected
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to be independent contractors.”! This could be a free market nirvana, or a dystopian hell,
depending on which way it is viewed.

Some worry, while others rejoice, at the prospect of an explosion of self-employment,
reflecting their different respective views on the effects and desirability of self-employment.
For some, it represents a liberation from the tyranny of the employment relationship. In an
extreme version of this view, self-employment represents an escape from the strictures of
employment regulation, which are claimed to hamper innovation, productivity, dynamism,
self-reliance and growth. For others, this escape from labour regulation is precisely why self-
employment is a problem: it means those workers are unprotected, and their lack of
protection can undermine the employment conditions of others (since employers can
threaten to replace protected employees with unprotected self-employed contractors).
There are certainly instances of employers engaging in ‘sham contracting’, designed to
reduce their labour costs by falsely portraying their workers as contractors rather than
employees.? The frequent use of sub-contractors, rather than employees, in the building and
construction sector also makes it easier and more profitable for firms to engage in illegal
‘phoenix’ strategies (closing down, without paying contractors the debts they are owed,
then recreating under a different name) as accountability and control are weak,
opportunities for fraud are high, and contractors’ rights (as unsecured creditors) are hard to
enforce.3 There are also linked questions about the ideology of self-employment, and a lack
of commitment to broader solidarities, that mean unions may find it harder to organise the
self-employed for the purpose of improving their conditions of work. These issues are more
complex than might initially appear.* However, we do not seek to interrogate such attitudinal
matters here, merely to identify them as one reason for the interest in the growth or
otherwise of self-employment.

Either way, the supposed rapid expansion of self-employment is seen as a huge and
important change. One American report on ‘freelancing’, a vague term® used to depict self-

! Trakstar Hire, "Freelance vs. Full-time: The Pros and Cons of Hiring an Independent Contractor”, updated 23
February, 2016, https://hire.trakstar.com/blog/freelance-vs-fulltime-pros-cons-hiring-independent-contractor
(date at https://hire.trakstar.com/blog?page_no=17).

2 Fair Work Ombudsman, A report on the Fair Work Ombudsman’s Inquiry into the labour procurement
arrangements of the Baiada Group in New South Wales, Fair Work Ombudsman (Canberra, 2015).

3 Helen Anderson, "Is illegal phoenix activity rife among construction companies?”, The Conversation, 12 June
2015, https://theconversation.com/is-illegal-phoenix-activity-rife-among-construction-companies-43111;
Trisha Hassan, "Insolvency and lllegal Phoenix Activity in the Construction Industry: an Analysis of the Current
Measures in Place and Potential for Law Reform”, University of New South Wales Law Journal Student Series
16, no. 22 (2022), http://classic.austlii.edu.au/au/journals/UNSWLawJIStuS/2022/16.html.

4 Giedo Jansen, "Self-employment as atypical or autonomous work: diverging effects on political orientations”,
Socio-Economic Review 17, no. 2 (2019), https://doi.org/10.1093/ser/mww017.

5 One report defined freelancers as ‘genuine business owners without employees working in a range of creative,
managerial, professional, scientific and technical occupations’ (John Kitching, Exploring the UK Freelance
Workforce in 2015, Association of Independent Professionals and the Self-Employed (London, Exploring the UK
Freelance Workforce 2016)). Another added ‘moonlighters’, multiple job-holders, temporary workers and
small business owners with one to five employees who ‘consider themselves both a freelancer and a business
owner’ (Freelancers Union and Elance-oDesk, Freelancing in America: A National Survey of the New Workforce
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employment and other modes of flexible employment, proclaimed that its growth
represented:

“...More than an economic change. It’s a cultural and social shift on par with
the Industrial Revolution. Just as the move from an agrarian to an industrial
society had dramatic effects on social structures around civil rights, workforce
participation, and even democracy itself, so too will this shift to a more
independent workforce have major impacts on how Americans conceive of

and organize their lives, their communities, and their economic power.”®

With some innovative use of statistics, this same report estimated that 34% of the US
workforce already worked as ‘freelancers’.” Meanwhile, an Australian consultancy claimed
that “the widespread adoption of freelance work by businesses has made an ‘on demand’
workforce the new norm.”® The consultant explained the growth in freelancing partly
through costs and benefits:

“An average full-time consultant costs $5,000 a day. In contrast, the average
daily rate of a freelance professional on Expert360 is $1,000 [but] freelance
consultants earn up to three times more than their full-time consulting

counterparts.”®

The looseness of the arithmetic here is matched by the looseness of the term ‘freelancing’,
so plastic and all-encompassing it is almost meaningless.'° But if the core of its meaning
refers to self-employment,*! then the data that follow will show that this surge is but a myth.

The self-employed are, in effect, those who perform paid work but are not waged
employees. A self-employed person may be either an employer, or someone who is working
for themselves. The ABS often refers to these people as ‘owner-managers’ (of either
incorporated or unincorporated enterprises).

In recent years, attention has fallen on a subset of the self-employed, being so-called ‘gig
workers’. ‘Gig work’ is characterised by the engagement of workers in a series of
predominantly short-term paid tasks, as opposed to regular or long-term ongoing traditional
work arrangements. It is a phrase used rather imprecisely, and often to refer to a narrower
meaning (described below as ‘digital platform work’), but some of what this report describes

(2013)), but also defined them as ‘individuals who have engaged in supplemental, temporary, or project- or
contract-based work in the past 12 months’ (ibid, 3)

% Freelancers Union and Elance-oDesk, Freelancing in America, 2 (fn 5).

7 1bid, 3.

8 Expert 360, Getting Trendy 2017: How enterprises are driving the growth of the contingent workforce (Sydney,
2017), 2.

9 1bid, 7.

0 see fn 5

11 Kitching, Exploring the UK Freelance Workforce (fn 5).
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as ‘gig work’ does not require digital platforms. So the category ‘gig work’ is broader than
digital platform work. In this report we use ‘gig worker’ to refer to workers who engage in a
series of short-term tasks or ‘gigs’. This reflects the etymology of the term. The word ‘gig’
originally derives from the main income-earning activity of a musician or artist, and so
musicians and artists are the original gig workers — whose existence long preceded that of
digital platforms. Another group of gig workers who predate, by many years, digital
platforms are road transport owner-drivers, whose situation is discussed later in this report
(though their ‘gigs’ typically last much longer). Gig and platform work practices are spreading
into many other industries and occupations, including care work (including through publicly-
funded programs such as home care and disability services), building and repair services,
technological and computing services, and others. The Closing Loopholes bill has singled out
two particular categories of ‘employee-like’ work (digital platform workers and road
transport owner-operators), but clearly the practice — and the insecurity and risks for
workers accompanying this model — is much broader than those two categories.!?

A subset, then, of gig work is ‘digital platform work’. As mentioned, ‘digital platform work’ is
often referred to as ‘gig work’ or as comprising the ‘gig economy’. Increasingly gig work and
platform work are merging into a single class of work, but we maintain a distinction here.

There are several ways in which platform activities can be classified,'? but drawing on Valerio
De Stefano, the platform economy is typically thought:

“...to include chiefly two forms of work: ‘crowdwork’ and ‘work on-demand
via apps’... The first term is usually referred to working activities that imply
completing a series of tasks through online platforms... “‘Work on-demand via
apps’, instead, is a form of work in which the execution of traditional working
activities such as transport, cleaning and running errands, but also forms of
clerical work, is channelled through apps managed by firms that also
intervene in setting minimum quality standards of service and in the selection
and management of the workforce.”!*

The digital platform work discussed in this report is mainly of the second variety: that is,
‘work on-demand via apps’. It can also be referred to as ‘location-based platform work’.

At the recent cutting edge of expanding self-employment has been the rise of the ‘platform’
or ‘gig economy’, exemplified by the profile of brands like Uber, Lyft, Deliveroo, Doordash,
Amazon Flex and Mable. These ‘disruptors’ are overturning the traditional employment
model, mostly using contractors rather than employees as their source of labour, and
organising their work through smart phone apps and algorithmic management strategies.

12 For a detailed review of platform work practices in care work, see Fiona Macdonald, Unacceptable Risks:
The Dangers of Gig Models of Care and Support Work, Canberra, Centre for Future Work, 2023.

13 Andrew Stewart and Jim Stanford, “Regulating work in the gig economy: What are the options?”, Economic and
Labour Relations Review 28, no. 3 (2017).

14 valerio De Stefano, The rise of the «just-in-time workforce»: On-demand work, crowdwork and labour
protection in the «gig-economy», International Labour Office (Geneva, 2016), 1.
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The emergence of digital platform work has reignited debates about the regulation of
certain types of self-employment. Another subset of ‘gig’ workers (separate from the digital
sphere) are road transport owner-drivers. These two groups of gig workers (digital platform
workers and owner-drivers) are called ‘regulated workers’ in the Closing Loopholes bill.

The different coverage of these terms is shown graphically in Figure 1, which depicts the
status of people in employment. Paid workers who are not self-employed are in an
employment relationship — whereby a worker is an ‘employee’ of a firm (i.e. of an
‘employer’). Gig workers as a subset of the self-employed. Figure 1 shows both digital
platform workers and road transport owner-drivers as subsets of gig workers. These groups
overlap slightly, as the rise of Amazon Flex has turned some owner-drivers of small trucks
into digital platform workers who deliver parcels.

Figure 1: Key terms used in this report

|
Employed persons (people in employment)

Employees Self-employed

Gig workers

For completeness, it needs to be noted that there is another group of vulnerable self-
employed people on which attention has also fallen, termed ‘dependent contractors’. (This is
a descriptive term, not one with any legal distinction.) A contractor is a self-employed
person who performs work for a client (another person or organisation), usually on a piece-
rate basis (that is, paid for the completion of the work, not the number of hours spent doing
it). A ‘dependent contractor’ is someone who performs most of their work for one client, so
they are dependent on that client for most of their income, and often perform that work
according to strict directives specified by the client. Often they are ironically given the title
‘independent contractor’, the term ‘independent’ referring not to their relationship with
clients but to a distinction between themselves and waged employees, who are also
‘dependent’ on their employer. The Productivity Commission estimated in 2001 that a
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quarter of the self-employed were dependent contractors.'> Some gig workers are also
dependent contractors, in that they only work for one client, but some work for more than
one client (in digital platform work, this is referred to as multi-apping). If dependent
contractors were separately shown in Figure 1, they would overlap with other groups there —
including, in some cases, overlapping with employees (since some allegedly dependent
contractors are, at law, employees, and their contracting arrangement is a sham). This report
does not include separate discussion of dependent contractors, but they are part of the
broader composite of self-employed and are included (but not separately identified) in the
statistics that follow in the next section.

The next section in this report addresses the question: is self-employment increasing? It uses
data from the Organization for Economic Cooperation and Development (OECD) to examine
international trends since the 1980s, then looks in more detail at Australian data, making use
of Australian Bureau of Statistics labour force survey data since 1991. The latter enables
distinctions to be made between self-employed people with and without employees (the
latter coinciding more closely with common understandings of ‘freelancers’ and ‘gig’
workers), between full-time and part-time workers, and between males and females. That
section also seeks to understand the decline in self-employment, including these factors:

¢ the benefits of the employment relationship for business;
¢ the constraints on the growth of gig work;

o the existence of alternative ways that risks and costs can be shifted from firms to
employees (as that is often seen as a reason for the growth of self-employment).

The section that follows then addresses the question: can and should self-employment be
regulated? If first considers whether the self-employed are vulnerable, and shows that,
while some are clearly not, others lack labour market power and can be quite vulnerable —
especially ‘gig workers’. It then investigates whether the self-employed want to be
employees, and whether they want to be protected. For many self-employed workers, the
answer to the first question is ‘no’; nevertheless, many vulnerable self-employed workers do
desire regulatory protections. This presents a policy challenge, as most regulatory
interventions protecting workers’ pay and conditions have been built around the
employment relationship. Next there is a discussion of the class politics of gig work
regulation, which notes mixed outcomes from attempts to convert gig workers to
employees, the ability of gig firms to rewrite contracts to avoid employee status, and their
ability to mobilise political opposition to reforms. This discussion also notes, however, that
some attempts at regulation of specified groups of self-employed workers have been

15 Matthew Waite and Lou Will, Self-employed contractors in Australia: Incidence and characteristics, Productivity
Commission (Canberra, 2001), https://www.pc.gov.au/research/supporting/self-employed/secia.pdf.
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successful, even attracting bipartisan support. This includes reforms affecting textile,
clothing and footwear outworkers and road transport drivers in New South Wales. Drawing
on this, we consider options for regulation and the criteria for successful regulation.

The final substantive part of the paper discusses the provisions of the current Closing
Loopholes bill with reference to those considerations. The conclusion argues that the specific
groups of self-employed workers targeted by that bill are both vulnerable and desire
regulatory protection, and that the protections proposed in the bill are workable and likely
effective.®

16 Many of the ideas in the latter part of this report are rehearsed and elaborated upon in David Peetz, “Can and
how should the gig worker loophole be closed?”, Economic and Labour Relations Review, vol 34 no 3
forthcoming (2023).
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Is self-employment growing?

The first part of this section explains the methodology used in the analysis. After that, it
considers international data on trends in self-employment, followed by data specific to
Australia.

Data for the charts and tables that follow are from two sources. The first is the employment
database of the Organization for Economic Cooperation and Development (OECD). This
contains standardised data (to the extent permitted by national data collection systems),
including information on the number of self-employed persons in each country, and the total
number of employed persons (that is, employees plus the self-employed). From this we
calculate the rate of self-employment (the number of self-employed persons as a proportion
of all employed persons).

For the OECD, self-employment is defined as “the employment of employers, workers who
work for themselves, members of producers’ co-operatives, and unpaid family workers.”*” As
national systems of data collection vary, the OECD often makes adjustments to national data
to make them consistent with the OECD definition, a task made easier by various
agreements between national statisticians on definitions and collection methods.

Accordingly, the measured changes that occur within countries tend to be more reliable
indicators of reality than measured differences between countries. For data availability
reasons, the start dates (and, to a lesser extent, the end dates) of data differ between
countries. The term ‘decade’, as used in the text, just refers to the average of whatever data
were available for each decade in that country. In the 2020s, this is inherently restricted to
two years (2020 and 2021), so for that reason (and others discussed later) the data for the
2020s need to be treated especially cautiously (all the more so due to the COVID pandemic).
While 2020-2021 provides the most recent information on the present state of self-
employment, the analysis also evaluates the sensitivity of conclusions to the experience of
those years (due to their special nature).

The second source of data is the household labour force survey conducted by the Australian
Bureau of Statistics. On ‘self-employment’, the ABS does not directly measure that variable,
but instead collects data on the numbers of ‘owner-managers of incorporated and
unincorporated enterprises’. Helpfully, the ABS distinguishes between such people with and
without employees. Independent contractors, and the subset of them constituting gig

17 Organisation for Economic Cooperation and Development, “OECD Employment Database: Self-employment
rate”, https://data.oecd.org/emp/self-employment-rate.htm. It is not self-evident that all of these people are
indeed ‘self’-employed’, but the categories ‘members of producer co-operatives,” and ‘unpaid family
workersare both very small in Australia’s case, so their inclusion does not matter a great deal.
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economy workers, are for this purpose ‘owner-managers’ of enterprises without employees
(as are other own-account or ‘solo self-employed’ workers).

In recent decades, incorporation has been encouraged by various legal considerations,
including taxation laws, the greater financial security associated with incorporation, and the
change in the constitutional basis of federal industrial law.*® So the proportion of owner-
managers whose enterprises were incorporated grew from 27% to 44% over the last three
decades. A majority (59%) of incorporated enterprises in 2022 had employees. The great
majority (83%) of unincorporated enterprises were self-employed individuals with no
employees — up from 70% in 1991. Those unincorporated businesses without employees
likely encompass the group of self-employed most closely corresponding to the gig and
platform workers considered below.

One of the defining elements of the apparent growth of the ‘gig economy’ is the use of
allegedly independent contractors by digital ‘gig’ or ‘platform’ firms. Platforms do not hire
these workers as employees, but rather provide supposedly entrepreneurial independent
workers with an opportunity to conduct an income-generating activity through the firm’s
network. If the future of work is one in which the ‘gig’ or ‘platform’ economy is dominant,
then we should expect to see rapid growth in self-employed independent contractors.
Indeed, the growth of self-employment should already be a trend that we can observe, since
‘gig’ firms have been in operation for a considerable time now. Uber, for example, was
established in 2009 and presently operates in over 10,000 cities.®

Figure 2 tracks the level of self-employment in 38 (mostly OECD-member) countries included
in the OECD database, grouped by the pattern of change. Panel A shows 15 countries
(Australia, Austria, Denmark, Spain, Greece, Ireland, Israel, Italy, Japan, Korea, Norway,
Poland, Portugal, Russia, USA) with a continuous decline in self-employment — that is,
countries that showed a drop in self-employment in each decade throughout the period
covered by their data (dating back to the 1980s or 1990s). Panel B includes a further six
countries (Belgium, Canada, Finland, Germany, Hungary, Slovenia) with at least four decades
of data, and showing a general, but interrupted, decline; and another four countries (Latvia,
Lithuania, Turkey, Mexico) showing decline over at least three decades of data. Panel C
shows the remainder of countries. Of them, only two (Netherlands, Czechia) show
continuous growth in self-employment over four decades, and two more (France,

18 Federal industrial relations law had previously been based on that part of the constitution dealing with
interstate industrial disputes. Since 2006, it has been based on that part dealing with corporations, so any
‘constitutional’ corporation is now covered by federal, not state, industrial law.

19 Uber, “Use Uber in cities around the world”, Uber, 2022, accessed 20/9/22,
https://www.uber.com/global/en/cities/.
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Luxembourg) show growth over three decades. The remaining nine indicate mixed patterns2°
or have insufficient data. In total, then, of the 38 countries covered in this data, 25 show
sustained long-term declines in rates of self-employment, and just four show sustained long-
term increases.

Unfortunately, this OECD database does not include the United Kingdom. There, self-
employment (measured as the proportion of employed people describing themselves as
self-employed) fell from 14.0% in 1995 to 12.0% in 2001, rising to 15.2% in 2019 but falling
t0 13.2% in 2021 in the pandemic?! (where the government’s emergency furlough scheme
may have affected how some people described their work status??). If it had been included
in the OECD database, the UK would have been located in Panel C (with a mixed trend).

These data show a more consistent pattern across countries than is seen, for example, in
comparative data on temporary employment.?® The stability or decline of self-employment
in most industrial countries suggests constraints on firms’ ability to make use of contractors
as a source of reliable labour input, for reasons explored later in this report. The broad
decline in the share of self-employment is remarkable in the context of the rapid growth of
new platform businesses, which might be expected to have led to increased self-
employment.

None of the data support the prediction of a recruitment agency that predicted in 2016 that
within four years 40% of American workers would be independent contractors.?* Figure 2
shows self-employment averaging well below 10% in every decade in the US, and in
continuous decline.

20 For example, employment in New Zealand was lower in the 2010s, but higher in the 2020s, than in the 1980s,
and lower in both recent decades than in the 1990s; Sweden rose in the 1990s, but was flat thereafter; Brazil
fell in the 2000s but rose in the 2010s; Columbia did the opposite.

21 Office for National Statistics (UK), “Dataset EMP14: Employees and self-employed by industry”, updated 15
August, 2023,
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/dataset
s/employeesandselfemployedbyindustryemp14

22 Office for National Statistics (UK), Understanding changes in self-employment in the UK: January 2019 to March
2022 (London, 2022),
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles
/understandingchangesinselfemploymentintheuk/january2019tomarch2022.

23 David Peetz, “Risk cycles, capitalism and the future of work”, Relations Industrielles / Industrial Relations, 78,
(forthcoming).

24 Trakstar Hire, “Freelance vs. Full-time”.
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Figure 2: Decadal-average self-employment rates, OECD countries, 1980-2021
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The decline in self-employment is also confirmed in data from the Australia Bureau of
Statistics. The top line of Figure 3 shows a visible decline in the relative importance of self-
employment over the last three decades. The number of self-employed workers in Australia,
described by the ABS as ‘owner managers’ of incorporated and unincorporated businesses,
was 1.4 million in 1991, rising to 2.1 million in 2022. As a proportion of total employment,
however, self-employment fell from 19.1% in 1991 to 15.7% in 2022. Broadly speaking, the
rate of self-employment was moderately stable through the 1990s, but started declining
from the early- to mid-2000s.

This decline in self-employment shown in ABS data is also evident in the Household Income
and Labour Dynamics in Australia (HILDA) survey: an annual, longitudinal survey of
Australian households. HILDA shows a decline in what it calls ‘solo self-employment’ (i.e.
without employees) from nearly 10% in 2001 to below 9% in 2016, while the proportion of
employers (i.e. self-employed with employees) fell from below 8% in 2001 to below 6% in
2016.%°

Self-employed with and without employees

Changes in the numbers of self-employed with employees can be taken as an indicator of
the opportunities for genuine small business operations. The great majority of business
owners are small business owners (few large firms are owned by individuals), and for a small
business to be considered successful in any way, we would expect it to eventually have
employees.

Interpreting changes in the number of self-employed without employees is more
problematic. This group probably includes three types of self-employed people:

e those establishing small businesses that do not yet have employees. If successful even in
the short term, small businesses would be expected to come to have employees, so
numbers in this component should essentially track the numbers of self-employed with
employees;

e those who would otherwise be working as employees but are forced to be self-employed
(e.g. because of no perceived opportunities as employees, or because their employer
reclassifies them as contractors, or because the only way to do the type of work they are
interested in is as a self-employed person);

e sole traders who have no aspiration to either have employees or be an employee.

If, over a sustained period, the number of self-employed without employees moves
differently to the number with employees, then it likely reflects changes in the numbers of

25 Roger Wilkins and Inga Lass, The Household, Income and Labour Dynamics in Australia Survey: Selected
Findings from Waves 1 to 16, Melbourne Institute: Applied Economic & Social Research, The University of
Melbourne (Melbourne, 2018), chapter 6.
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the second or third groups above, perhaps because of changes in the extent to which forces
encouraging people who would otherwise be working as employees to become self-
employed contractors.

Figure 3 Rates of self-employment, total and with and without employees, Australia,
annual averages, 1991-2021
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Source: Calculated from Australian Bureau of Statistics, 6291.0.55.001 — EM6 — Employed persons by
Hours actually worked in all jobs, Sex and Status in employment of main job, January 1991 onwards,
https://www.abs.gov.au/statistics/labour/employment-and-unemployment/labour-force-australia-

detailed/latest-release.

Figure 3 indicates a decline in self-employment for those with employees, but also (to a
smaller extent) for those without employees. This suggests a general decline over the three
decades observed in the opportunities for genuine small business operations, only partially
offset by a tendency for growth in the factors encouraging people who would otherwise be
working as employees to become self-employed contractors. While there has undoubtedly
been growth in the gig economy,?® its extent has not been great enough to offset the
underlying decline in self-employment, even of contractors without employees. Like the ABS
data, the HILDA data show a sharper decline in the number of self-employed with
employees, than without employees. Both sources imply that, within the overall category of

26 De Stefano, The rise of the «just-in-time workforce» (fn 14).
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self-employment, which is declining in relative terms, there has been a shift toward more
vulnerable forms of self-employment: solo workers without employees.

Part-time and full-time self-employed

One feature of the gig economy is that most people are engaged only part-time, since gig-
type roles often do not offer enough work for full-time work, and underemployment is
common.?’ Data showing the shares of owner-managers without employees amongst all full-
time workers, and amongst all part-time workers, are illustrated in Figure 4.

Figure 4 Rates of self-employment without employees, full-time and part-time workers,
Australia, annual averages, 1991-2021
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https://www.abs.gov.au/statistics/labour/employment-and-unemployment/labour-force-australia-
detailed/latest-release.

Two quite different trends are apparent. Amongst full-time workers, solo self-employment
has declined. Yet amongst part-time workers, solo self-employment has grown, consistent

27 Chartered Institute of Personnel and Development (CIPD), To gig or not to gig? Stories from the modern
economy, CIPD (London, March 2017); Katriina Lepanjuuri, Robert Wishart, and Peter Cornick, The
Characteristics of Those in the Gig Economy, Department for Business, Energy & Industrial Strategy (London,
2018); Janine Berg, Income security in the on-demand economy: Findings and policy lessons from a survey of
crowdworkers, Inclusive Labour Markets, Labour Relations and Working Conditions Branch, International
Labour Office (Geneva, 2016).
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with the gig-economy’s need for mostly part-time independent contractors. Other data
indicate a majority of gig economy workers are part-time and, indeed, underemployed.?®
However, as Figure 4 shows, that growth in solo self-employment amongst part-timers is not
enough to offset the decline in full-time self-employment, and hence overall self-
employment has declined as a share of total employment.

These data, therefore, highlight another paradox: the rise of new models like Uber, with
their use of contract labour rather than employees, has occurred alongside the continuing
importance of waged employment. That paradox is explained by two things: the resistance
of employees to greater insecurity; and the ongoing efficiency of waged employment as a
means to control worker behaviour, alongside the ongoing urge of firms to cut costs. We
turn to those issues shortly.

Gender and self-employment in Australia

With one key dimension in self-employment trends being the full-time/part-time distinction,
and women known to be disproportionately engaged in part-time work, it is important to
look at the gendered aspects of self-employment. Certainly, one of the features of changes
in self-employment over the past three decades has been the increasing representation of
women among the self-employed. Thus, women went from 31% of the self-employed in
1991 to 36% in 2021.

However, this growth in the female share of self-employment is entirely due to the growth of
women’s representation in the overall labour force, and signifies no change in the relative
likelihood of women, versus men, to be self-employed. As shown in Figure 5, in 1991, 22.6%
of employed men, and 14.1% of employed women, were self-employed; so the female self-
employment rate was 62.3% of the male self-employment rate. We call this the female:male
self-employment ratio. By 2022, only 19.4% of employed men, and 11.7% of employed
women, were self employed, and the female:male self-employment ratio had fallen slightly
to 60.3%. The decline in the self-employment rate over three decades was thus almost
identical between men and women.

28 CIPD, To gig (fn 27).
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Figure 5 Rates of self-employment by sex, Australia, annual averages, 1991-2021

Jo

1991

A collection of trends over three decades is illustrated in Figure 6, which shows different
components of self-employment for both males and females. Those components are: self-
employed with employees; self-employed without employees working full-time; and self-

1992

1993

1998

detailed/latest-release

1999
2000

N

c—male SE rate =ssfemale SE rate

Hours actually worked in all jobs, Sex and Status in employment of main job, January 1991 onwards,
https://www.abs.gov.au/statistics/labour/employment-and-unemployment/labour-force-australia-

Source: Calculated from Australian Bureau of Statistics, 6291.0.55.001 — EM6 — Employed persons by

employed without employees working part-time. In this chart, we can see the effects of the

core trends within self-employment across both sexes. Within the broader context of
declining self-employment across both sexes, there are interesting distinctions that reflect

patterns in genuine small business opportunities (apparent in the numbers of self-employed

with employees) and in the growth or otherwise of full-time contractors and the part-time
gig economy (apparent in the breakdown between full-time and part-time working hours).
Bear in mind that while a majority of gig workers are in part-time employment, some are
full-time, including a minority of digital platform workers and probably a majority of road

transport owner-drivers; and even many part-time self-employed without employees would

not be considered to be gig workers.
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Figure 6 Rates of self-employment (as a proportion of employed persons) by type of self-
employment and full-time/part-time hours, Australia, annual averages, 1991-2021
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Hours actually worked in all jobs, Sex and Status in employment of main job, January 1991 onwards,
https://www.abs.gov.au/statistics/labour/employment-and-unemployment/labour-force-australia-
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In Figure 6 we can see that, amongst both men and women, there was a decline in small
business opportunities, shown in the decline in the proportion of employed people who are
self-employed with employees: a reduction of a fifth for men, and nearly a third for women.
Amongst women, there was a decline (of 21% between 1991 and 2022) in self-employment
without employees for those working full-time, but a small increase (of 4%) in self-
employment without employees for those working part time. Amongst men, the trends are
similar but considerably sharper. Full-time self-employment for men fell by 28%, while part-
time self-employment without employees more than doubled.

The growth of part-time solo self-employment for men happened from a very low base, and
this status amongst men was still lower (by about a quarter) than amongst women. This
could reflect the growth of part-time employment among men generally (as a share of total
male employment, male part-time employment also more than doubled between 1991 and
2022, to a level that was still only two-fifths that of female part-time employment). It could
also reflect male dominance of part-time gig employment. One Australian survey found that
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“female respondents were only half as likely as males to work on digital platforms,”?° which
would still imply a female presence broadly comparable to that amongst the self-employed
as a whole. The ABS also estimated that male platform workers outnumbered females by
over 2 to 1.3°

The preceding charts show that self-employment is not only in decline, its character is also
changing. Over the medium term, three trends are evident in the data:

e Opportunities for genuine small business creation are declining. This is shown most
clearly in the decline in the number of self-employed with their own employees,
from 6.36% of all employed people in 2012 to just 5.54% in 2022, a fall of 13%. If the
proportion of employed people who were self-employed with employees had
remained the same over that period, there would be 112,000 more self-employed
with employees in 2022 than there actually were. As most of these people were
small business owners, there would have been nearly 110,000 more small businesses
in 2022 than there actually were. There is evidence of growing barriers to entry to
established markets for new small businesses, arising from the increasing power of
existing dominant firms.3!

e The number of self-employed people working only part-time jobs and ‘side hustles’
(to deploy a term also used by the ABS)3? increased, from 4.00% to 4.25% of
employed persons, a growth of 6%. If the proportion had remained the same, there
would be 35,000 fewer part-time self-employed without employees. This trend could
well reflect the growth of ‘gig work’, most of which is part-time.33 (The ABS suspects
that some part-time platform workers may not even record their platform work as a
‘job’, leading to a slight underestimation of gig work’s impact on employment
figures).

e The number of full-time self-employed, without employees, fell from 6.60% of all
employed people, to 5.93%, a drop of 10%. If this proportion had remained
unchanged, there would be 91,000 more full-time self-employed without employees
than there presently are. This probably reflects several different factors. As some
full-timers without employees would eventually gain employees, it probably partly
reflects the decline in small business opportunities noted above. It may have been

2% paula McDonald, Penny Williams, Andrew Stewart, Robyn Mayes, and Damian Oliver, Digital Platform Work in
Australia: Prevalence, Nature and Impact, Queensland University of Technology (Brisbane, November 2019),
35, https://eprints.qut.edu.au/203119/19/Report_of Survey Findings_2020_002_doi.pdf.

30 Australian Bureau of Statistics, "Digital platform workers in Australia ”, ABS, updated 13 November, 2023,
https://www.abs.gov.au/articles/digital-platform-workers-australia.

31 Andrew Leigh, "A more dynamic economy”, FH Gruen Lecture, Australian National University, updated 25
August, 2022, https://ministers.treasury.gov.au/ministers/andrew-leigh-2022/speeches/fh-gruen-lecture-
australian-national-university-canberra.

32 |bid.

33 Ibid.

27



moderated by the smaller growth in full-time ‘gig work’. And it probably also reflects
the underlying forces discussed in the next section, that explain the overall decline in
self-employment, arising from the way that businesses operate in modern capitalism.

All the predictions of the “death of employment” (including a book by that title some time
ago3?), like the parallel myth of surging self-employment and independent contracting,3>
have not come to fruition — and they will not do so. This trend cannot be due to regulatory
restrictions on its growth (which have been minimal, and certainly less onerous than
restrictions placed on the use of employees). There are several better reasons why self-

employment is in relative decline.

Compositional change in the overall economy plays only a role, but only a small role, in
explaining the erosion of self-employment. While some sectors with high self-employment
(such as agriculture) have shrunk, the owner-manager share of total employment declined in
11 out of 19 industries between 1991 and 2022, and rose in just 8.3¢ If the employment
share of each industry was the same in May 2022 as it had been in May 1991, but the
industry self-employment rates in each industry were the same as now, then the share of
owner-managers would still have fallen by 3.2 percentage points, instead of 4.8 percentage
points. So roughly a third of the decline in self-employment is due to compositional change
in the labour market. To put it another way, the changing structure of the labour market is
reducing, not increasing, the role of self-employment. That, however, is not the only factor
at work.

Another factor might be changing power relations within product markets. As mentioned,
the number of people exiting self-employment may exceed the number entering it due to
greater barriers to entry, if the power of existing dominant firms is increasing, and there is
some evidence of this happening in Australia.3” However, this mostly affects the numbers of
self-employed with employees: that is, it influences small business opportunities. But it tells
us nothing about the self-employees without employees. We should look at more
fundamental aspects of the way in which markets operate in modern capitalism.

The employment relationship suits businesses, too

A central reason for the long-term erosion of self-employment is that, in most settings,
waged employment is still the most efficient way for corporations to exert control over

34 Ken Phillips, Independence and the Death of Employment (Ballan, Vic: Connor Court Publishing, 2008).

35 Bernard Keane, "The Rise in Independent Contracting is a Myth”, Crikey!, 22 September 2009.

36 Australian Bureau of Statistics, "EQOS5 - Employed persons by Industry division (ANZSIC) and Status in
employment of main job, February 1991 onwards”, (Canberra: ABS, June 2022 6291.0.55.001).

37 Andrew Leigh, "A more dynamic economy”, FH Gruen Lecture, Australian National University, updated 25
August, 2022, https://ministers.treasury.gov.au/ministers/andrew-leigh-2022/speeches/fh-gruen-lecture-
australian-national-university-canberra.
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labour. Workers who are not self-employed are in an employment relationship — whereby a
worker is an ‘employee’ of a firm, which is the ‘employer’. The employment relationship is
not an invention of unions trying to maintain control over the deployment of labour. Many
trade unions that were founded in the 19t century began by representing self-employed
contractors, not employees.

As capitalism developed and firms grew, it made sense for those firms to manage workers as
‘employees’. Contracting no longer worked in most circumstances, as no contract could fully
foreshadow all the possible contingencies of the work that a firm wanted performed on its
behalf. At first firms tried to manage workers as ‘servants’. But abuses of power were such
that the ‘master and servant’ laws that had governed the relationship between business and
labour were gradually replaced with laws that recognised the existence of the ‘employment
relationship’. If business could not have workers as ‘servants’, the next best thing was to
have them as ‘employees’.

The fact that workers were grouped together as employees also made it easier for trade
unions to organise workers. So, over the long run, trade unions (many of which started as
associations of independent contractors, such as trade guilds) came to be largely composed
of waged employees, so much so that modern laws governing the relationship between
unions and corporations were built on the foundation of the employment relationship.
Likewise, most (but not all8) labour laws and minimum standards, generally crafted for the
purposes of protecting workers, were also founded on the employment relationship. But the
principles of trade unionism do not apply only to waged employment: rather, they aim to
strengthen workers’ position in the conflict between corporations and labour over how work
occurs and is compensated, and how surplus is distributed. In countries like Taiwan, support
for unions is approximately as strong amongst the self-employed as amongst waged
employees (the ‘working class’), in part because of high mobility between those two
groups.3°

As countries industrialise and develop, fewer workers inhabit what is often referred to as the
‘informal sector’ (characterised by self-employment), and a growing proportion of workers
join the ‘formal’ sector, (as employees). Large firms in industrialising countries need
employees, so that they can control the production process more directly and reliably.

In short, the employment relationship remains pervasive because it is usually the most
efficient way for business to exercise control over its workforce. It is the most economically

38 Australian and New Zealand workplace health and safety laws place, on persons conducting a businesses or
undertaking, a duty of care for the safety of workers, regardless of whether those workers are employees or
contractors.

39 Chin-Fen Chang and Heng-Hao Chang, "Who Cares for Unions? Public Attitudes toward Union Power in Taiwan,
1990-2005”, China Perspectives 2010, no. 3 (2010), https://doi.org/10.4000/chinaperspectives.5303,
http://journals.openedition.org/chinaperspectives/5303.
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productive way for most aspects of work to be organised. It exists, and will continue to do
so, because it is in the interests of business.

Constraints and limits on platform work

Platform businesses (like Uber) have found novel ways to achieve and enforce employer
control over work, productivity, supervision, and monetary flows outside of a standard
waged employment relationship. Digital platforms provide a new, cheap form of control
(through, for example, automated dispatch and pricing programs, customer ratings systems,
and tracking apps) that might otherwise require an employment relationship. Algorithmic
management systems can hire and fire, instantly adjust compensation, and monitor quality,
while still shifting risks and costs to the workers who perform these services through a
contractor-type relationship.

But even with these new techniques there are limits to the use of cost-cutting and risk-
shifting through platform-based arrangements. Gig work will likely grow, but it will not
overtake the employment relationship — nor even offset the decline of other, more
traditional forms of self-employment. The platform business model potentially contains
many contradictions, illustrated by the failure of many Uber-style businesses,*® and even
Uber itself has accumulated massive losses.*! The financial viability of platforms is
jeopardised by their reliance on abundant, low-cost pools of labour (which have been harder
to tap in recent years); competition from new platforms; and limitations to the ‘control’
provided over workers by the technology.

For all these reasons, platform work has not expanded as rapidly as often assumed. Because
of lack of accurate data on platform work and other gig jobs, estimates of its size are
incomplete and uncertain. Some internet surveys have drawn upon ‘online panels’ of people
who have registered with the polling firm to take part in surveys (often as part of other, paid
work they do online). However, people engaged in the digital platform economy are
disproportionately likely to register for such panels. Other surveys have included people who
sell goods online (through intermediaries such as e-Bay) as part of the gig economy, but this
activity mostly reflects sale of already-produced goods rather than new production, and the
labour involved in these transactions is not relevant to the discussion here. Accurate

40 Steven Hill, "Good riddance, gig economy: Uber, Ayn Rand and the awesome collapse of Silicon Valley’s dream
of destroying your job”, Salon, updated 28 March, 2016,
https://www.salon.com/2016/03/27/good_riddance_gig_economy_uber_ayn_rand_and_the_awesome_collap
se_of silicon_valleys_dream_of destroying_your_job/.

41 Uber’s declared quarterly profit in 2023 offset only a small proportion of the losses it had accumulated since its
founding. See also Yves Smith and Hubert Horan, "Can Uber Ever Deliver? Part Thirty-Three: Uber Isn’t Really
Profitable Yet But is Getting Closer; The Antitrust Case Against Uber”, Naked Capitalism, updated 9 August,
2023, https://www.nakedcapitalism.com/2023/08/hubert-horan-can-uber-ever-deliver-part-thirty-three-uber-
isnt-really-profitable-yet-but-is-getting-closer-the-antitrust-case-against-uber.html. The role of financialisation
in allowing owners of platforms to extract surplus even from loss-making businesses is discussed in Jim
Stanford, "The resurgence of gig work: Historical and theoretical perspectives”, Economic and Labour Relations
Review 28, no. 3 (2017).
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estimates require more comprehensive and scientific methods not likely to be influenced by
such biases. Using 2015 data from an official labour force survey, US economists Lawrence
Katz and Alan Krueger estimated only 0.5% of US workers had identified customers through
an online intermediary; this estimate was close to two other, independently derived
estimates.*? In Australia, the HILDA survey (a longitudinal household survey) found that, in
2020, 0.8% of employed people had engaged in digital platform work over the four weeks
preceding the survey, with an average working week of 13 hours.** The incidence of gig
employment at that time may have been affected by the pandemic, both downwards (e.g.
for ride-hail) and upwards (e.g. food delivery). Other online surveys in the UK have found
closer to 4% of workers had been gig workers at some time in the previous year, but one of
those surveys found that only approximately 1% of the population regularly participated in
gig work.** In Australia, the ABS estimated that in 2022-23, just under 1% (0.96%) of the
employed population were ‘digital platform workers’, and most had been in this form of
employment for under a year.*® These findings were similar to estimates seen in the OECD
and in HILDA data for Australia.

It appears that, at any one time, only a small number of people are actively working for
digital platforms. Many more will have worked in it at some time to supplement their
incomes, sometimes only once and with minimal effect. It seems likely that one per cent or
less of the workforce is regularly engaged in platform work in a meaningful way; many
others dip their toes into it, and then take them out again. The number of platform workers
is dwarfed by the number of traditional independent contractors who do not rely on apps to
find clients. The ABS estimated the total number of independent contractors at 8.3% of all
employed persons in 2022.4

For many, gig work constitutes a second job, and the main job of these workers is usually as
a waged employee. It is their main job that is their principal source of income, and which
appears in most employment statistics. However, even allowing for the frequency of gig
work as a secondary job would make little difference to the underlying trends described
above. Amongst multiple job-holders, two fifths were owner-managers (usually without
employees) in their second job in 2022; but that proportion has not changed noticeably
since 2014, despite the growth of multiple job-holding in the same period.*’

42 Lawrence F. Katz and Alan B. Krueger, The Rise and Nature of Alternative Work Arrangements in the United
States, 1995-2015, National Bureau of Economic Research (Washington DC, September 2016),
http://www.nber.org/papers/w22667.
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Waves 1 to 20, Institute of Applied Economic and Social Research (Melbourne, 2022), 89.

44 Lepanjuuri, Wishart, and Cornick, Characteristics. CIPD, To gig (fn 27).

45 Australian Bureau of Statistics, "Digital platform workers in Australia” (fn 30).

46 Australian Bureau of Statistics, "Working Arrangements, August 2022”, (Canberra: ABS, 2023).
https://www.abs.gov.au/statistics/labour/earnings-and-working-conditions/working-arrangements/latest-
release.

47 Australian Bureau of Statistics, "Characteristics of Employment, 2014 to 2022, Status in employment of second
job by Reference year, unpublished data from Tablebuilder,” 2023, accessed 13/9/23.
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Risk can be shifted onto employees without making them
self-employed

The shifting of risk from firms to employees (such as risks associated with fluctuations in
customer demand) is often seen as a motive for the growth of self-employment. However,
this risk-shifting does not require the creation of self-employment to occur. Corporations
pursue many avenues to transfer risk onto workers. Doing this is an ongoing feature of
capitalism. In part, the growth of gig employment can be seen as a new attempt to transfer
risk from firms to workers (as well, of course, as reducing costs). But any insecurity meets
resistance, and this resistance means that insecurity needs to evolve. That resistance might
come from workers themselves; or from governments facing political pressure due to public
concerns about insecure work; or from firms who themselves encounter the problems that
insecure work creates. As problems with one form of insecurity arise, insecurity evolves.

Arise in self-employment is not needed by firms to enable them to transfer risk to workers.
A push for self-employment, to reduce costs and transfer risk, can only go so far, because
firms need to exercise adequate control over the process, quality, and conditions of work.
The advanced development of algorithms can shift the frontier of control, as apps may
enable firms to track workers or monitor consumer satisfaction with them, but that cannot
replace in toto the employment relationship. A small number of platform businesses even
voluntarily manage their workers as employees rather than contractors.*®

Some firms may strategically use contractors as a means of reducing worker power. But they
do not need to replace their whole employed workforce to do this, and indeed for the
control-related reasons mentioned above it could be disastrous for a firm to do so. A mining
or manufacturing company, for example, may just aim to have access to enough contractors
(or labour hire workers) to make it impossible for a strike amongst salaried employees to
halt production, thereby devastating union power at the worksite. Thus using contractors
may reshape power and have symbolic benefits far outweighing the immediate cost
considerations.

Other attempts at flexibility and risk transference also reach limits. For example, casual work
seems like an easy way of saving money for businesses, by allowing costless flexibility in
hiring and firing. But firms that use it too much discover their workforce lacks the
commitment, innovativeness, experience and persistence of a permanent workforce. Costs
of recruiting replacements, or intensive supervision required for new workers, can be
substantial.*® In tighter labour market conditions (such as Australia has experienced
recently), it is easier for dissatisfied workers to find better jobs elsewhere, and harder for

48 Nick Bonyhady, "First gig economy delivery workers employed in Australia”, Sydney Morning Herald, 30 June
2021; Susan Johnston Taylor, "Why These Gig-Economy Startups Hire Salaried Employees Instead Of
Contractors”, Fast Company, 22 May 2017, https://www.fastcompany.com/40422073/why-these-on-demand-
startups-dont-use-1099-contractors.
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employers to replace them. For all these reasons, the use of casual employment (like gig
work) is not without its drawbacks for firms.

The deeper causes of growing insecurity in employment in general are not limited to any
specific type of employment contract or relationship. While choice of employment status
matters, the underlying causes of broader job insecurity are linked to the ways organisations
are being structured in modern times. Companies aim to minimise costs, transfer risk to
workers, develop more complex supply chains, and generally centralise power and profits in
the hands of specific pools of capital. The growing fragmentation and insecurity of work in
the context of this corporate restructuring is referred to elsewhere as ‘not-there
employment’.>® Consequently, there is much precarity even in traditional forms of waged
employment. The growth of precarity cannot be understood solely by the growth of non-
standard employment forms (whether casual, contractor, or gigs).

Different industries look for different ways of cutting costs and hence have different levels of
success with contrasting employment strategies. Franchising has grown in retailing. Labour
hire in mining. Outsourcing in the public sector. Second jobs in manufacturing. ‘Spin-offs’
(subsidiaries) in communications. Casualisation in education and training. Global supply
chains send jobs overseas to low-paid, often dangerous workplaces in many different
industries.>!

Hence ABS employment status categories do not directly measure the precarity of work
experienced by people who now work in franchises, spin-offs, subsidiaries or contractor
firms. But as their continued employment depends on the fortunes of their direct employer,
more than the firm at the top of the chain, their precarity is real.

Through all these dimensions, insecurity gnaws away, even while the waged employment
relationship remains the dominant mode for deploying labour. Self-employment, while
useful, is not necessary to achieving the risk-shifting and cost-cutting desired by key
employers. As one report about ‘freelancing’ reported, businesses are increasing their use of
‘contingent’ work, in no small part as a means of reducing costs.>?> However, contingent or
insecure work can take many forms, and these forms change over time as they respond to
various factors — including resistance from workers. If ‘freelancing” means actual self-
employment, without employees, then it is not growing but declining.

Overall, the decline in self-employment has masked several, sometimes conflicting trends.
They appear unrelated, but have a common theme: the growth of power in large firms.
Small business opportunities have been in decline in the face of greater barriers to entry

50 David Peetz, The Realities and Futures of Work (Canberra: The Australian National University Press, 2019), ch 6.
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erected by larger firms. The extent of part time self-employment has increased, in part to
meet the needs of large digital platforms for part-time gig workers. And full-time self-
employment without employees has declined, in the context of the need by large firms to
control the way that work is performed, since the employment relationship is the most
efficient way to exercise that control.

As a result, over the past decade there were 112,000 fewer self-employed people with
employees, 35,000 more part-time self-employed without employees, and 91,000 fewer full-
time self-employed without employees than there would have been if their shares of total
employment had remained unchanged.

While the self-employment sector has long been a repository of what might be called
‘entrepreneurial spirit’, genuine opportunities for that spirit have been in decline while large
firms have sought to channel the entrepreneurial desire into intermittent gigs that pay little
but serve those firms’ interests.

Instead of becoming a new source of freedom from a wage-slave system, in which we could
all one day freelance our way to prosperity, the character of self-employment is gradually
being reshaped to suit the needs of larger firms. A shrinking share of self-employment
provides genuine opportunities for innovation and entrepreneurship, while a growing share
appears to now consist of vulnerable workers whose interests are not so clearly being met.
The next part of this report looks in more depth at an important subset of the self-
employed, an increasingly visible and vulnerable group: ‘gig’ workers. It investigates their
vulnerability, their desire or otherwise for protection, the practicality of regulation to
achieve that, and the merits of the relevant parts of the Closing Loopholes bill presently
before the Parliament.
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Can and should self-employment be
regulated?

This section first considers whether the circumstances of the self-employed should be
regulated, and then whether they can be regulated. The flexibility and independence of self-
employment are clearly major reasons why many people choose to be self-employed. But
they are not the only reasons. To warrant regulation, the workers concerned must be
vulnerable, otherwise regulation is not necessary. Their preferences (or the preference of
those with whom they compete) are also relevant, as this affects whether regulation is
sustainable and politically viable. Critically, it must also be feasible to undertake regulation:
there must be practical mechanisms by which it could occur, and those mechanisms should
not cause such distortions as would create costs that exceed the benefits of regulation. We
deal with those issues in sequence.

Many self-employed hold relatively strong positions in the labour market. Self-employed
financial advisers, accountants and management consultants, for example, have a
substantial amount of power in the labour market, and they may have chosen to be self-
employed precisely because this higher power enables them to earn higher income. This
may also be the case for some ‘tradies’ in traditional construction contractor roles. These
people with high labour market power are unlikely to want to be reclassified as employees,
nor to have their work closely regulated.

On the other hand, there is substantial evidence that some self-employed workers are,
indeed, vulnerable. As McCrystal says, “There is a range of literature...which demonstrates
that large sections of the self-employed workforce are not entrepreneurs and are not
running their own small businesses.”3 This vulnerability is especially evident in digital
platform businesses.

There is growing concern that the legal structures underpinning some of these
arrangements provide a mechanism for digital platforms or facilitators to shift business costs
and risk to workers, and for workers to be exploited due to the way they are engaged. Work
here involves short-term paid tasks as opposed to regular or long-term, on-going
employment, and gig workers are normally engaged as self-employed contractors rather
than employees. They may even be hired this way despite repeatedly working with the same
clients (as, for example, often occurs in the care sector). As contractors, they lack most of
the protections provided through labour law (and through the internal rules typically created
within firms regarding employees). They can be terminated with little or no notice, and

53 Shae McCrystal, "Collective bargaining beyond the boundaries of employment: a comparative analysis”,
Melbourne University Law Review 37 (2014).
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without recourse to unfair dismissal laws, even if they are dismissed harshly, unjustly or
unreasonably. They receive no compensation if dismissed.

These workers have very little power compared to the typically large platform businesses
that engage them. They therefore have little say over the income they receive or the
conditions under which they work. Most are underemployed: that is, they would prefer
more hours of work than they are offered through these businesses.>

Platform workers often receive low incomes. Many gig workers receive incomes that, after
expenses are taken into account, are below the relevant award wage they would receive if
they were employees.>® Outside Australia, many receive incomes equivalent to amounts
below the minimum wage in the relevant country. They also receive few if any training
opportunities.>®

There are also health and safety implications for many gig workers. In Sydney alone, five
independent courier riders died at work in just three months in 2020.>” Two more died in
Melbourne within two months in late 2020.%8 A survey of road transport and food delivery
gig workers by the McKell Institute, funded by the Transport Workers Union and other
bodies, found majorities of respondents reported experiencing threatening or abusive

behaviour, work-related stress, anxiety or other mental health issues, missing income while
sick or injured, having to work long hours to make enough money, and feeling pressured to
rush or take risks to make enough money or protect their job. Significant minorities reported
experiencing physical health issues or injuries from their work, difficulty affording everyday
items, and/or having their accounts unfairly suspended or deactivated by their platforms.>®
While this study’s data collection method likely encouraged an over-representation of
dissatisfied responses, this evidence nevertheless strongly suggests many platform workers
have very negative experiences in their jobs.

The adverse effects of vulnerable self-employment are not confined to digital platform work.
In long distance road transport, for example, adverse effects of owner-driver arrangements
have included: poor driver safety, including a high occupational fatality rate;®° long working
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hours and low wages;®! low incomes, high debt and insolvencies amongst owner-drivers;
and incentives to drive fast, skip breaks and engage in other risk-taking behaviours. Poor
safety for long-haul road transport has effects on other road users. Yet regulation was made
difficult, both by the contractor status of many workers, and by Australia’s federal system of
industrial relations regulation — which means that workers have been subject to different
state laws (rather than a unified federal system).

As technology has developed, the vulnerability of some digital platform workers has
increased. For example, in earlier years ride-hail companies like Uber were criticised for
extracting a significant proportion of its drivers’ payments. The consumer would be quoted a
price for being taken from A to B, and the company would take its share before the money
was passed on to the driver. Algorithms enabled the company to engage in ‘surge pricing’,
whereby the prices consumers paid (and incomes drivers received) would be higher at peak
times or during special events (eg downpours or transport strikes). Most recently, however,
these algorithms have become more sophisticated, now taking separate account of the
behaviour of individual drivers and consumers. Two consumers wanting an identical ride will
be charged different fares, based on what the algorithm predicts each will bear; and two
drivers providing that identical ride will receive different payments, based on what the
algorithm predicts each will accept. Thus the nexus between fares and driver payments has
been broken. In the US, Uber’s average ‘take rate’ (the proportion of the fare that it extracts)
has risen from 21% over 2015-21 to 28% in 2022.5% As the opportunities for large digital
platforms to thus extract surplus from workers increases, the vulnerability of the latter
intensifies — and the argument for regulation strengthens.

The views of self-employed workers towards regulation are complex and divided. In brief, it
appears that many self-employed do not want to be classed as employees, but a minority
do. However, much evidence indicates that a majority of vulnerable gig workers want the
law to provide them more protection against the power of the platforms they work for.

Do they want to be employees?

An important issue for regulating to protect the interests of the self-employed in general,
and gig workers in particular, is whether they would prefer to remain self-employed, or be
reclassified as employees. Information on these preferences is limited, though the available
sources tend to point in a similar direction.

In the UK, the Resolution Foundation conducted a survey of self-employed workers in 2014.
It asked whether, taking everything into account, they would prefer to be self-employed or

improve safety?”, The Conversation, 13 April 2016, https://theconversation.com/factcheck-do-better-pay-rates-
for-truck-drivers-improve-safety-57639.

61 Australian Bureau of Statistics, “Employee Earnings and Hours, Australia”, (Canberra: AGPS, 6306.0).

62 Smith and Horan, “Can Uber ever deliver?” (fn 41).

37


https://theconversation.com/factcheck-do-better-pay-rates-for-truck-drivers-improve-safety-57639
https://theconversation.com/factcheck-do-better-pay-rates-for-truck-drivers-improve-safety-57639

employees. Excluding the ‘don’t knows’, 83% of self-employed said they would prefer to
remain self-employed, while one in six said they would prefer to be employees. However,
the preference for being an employee was stronger amongst those who had only become
self-employed within the preceding five years (28%) — that is, since the Global Financial
Crisis — than amongst long-term self-employed (11%).%3 This might suggest that some of
those who moved into self-employment did so as a last resort because of poor employment
opportunities, and would prefer being employees of decent jobs were available. Other
evidence suggests that inability to find waged employment or other short-term financial
problems have been motivating factors for some recent recruits to the gig economy.®*

Amongst platform workers, it seems likely that interest in becoming employees is higher, but
probably still not constituting a majority. In a UK survey of platform workers, half agreed that
‘People working in the gig economy make a decision to sacrifice job security and workers’
benefits for greater flexibility and independence’, and only 19% disagreed.®>

Keep in mind that, for most gig workers, gig work provides only a minority of their income.
Only 26% in the UK survey said they got ‘enough work on a regular basis working in the gig
economy’, and 60% said they did not. For only 25% of respondents gig work was their main
job; for 67% it was not. Some 35% were not currently saving for retirement, compared to
27% of other workers. Yet 34% said they were confident they would ‘have enough savings or
a big enough pension to live in a way they consider comfortable when they stop working’,
compared to 21% of other workers. There thus appeared to be something of an ‘optimism
bias’ amongst gig workers, leading them to expect a better retirement despite having low
incomes and smaller savings.®® Unsurprisingly, 25% said they felt optimistic most or all of the
time, compared to just 14% amongst other workers. They also felt freer than other workers:
60% were satisfied with ‘The amount of flexibility to decide working hours’, compared to
44% of other workers; and 55% of gig workers were satisfied with the ‘independence and
autonomy/control experienced at work’, compared to 48% of other workers. Notably, the
median gig pay in transport or food delivery was only 6 pounds per hour (the minimum
wage then was 7.5 pounds), and over a third earned less than 5 pounds per hour. Hence 20%
of gig workers said they found it ‘difficult’ to manage, about half more than the 13% of other
workers who said that. Yet 46% of gig workers (compared to 26% of others) expected their
economic situation to improve over the coming year.®’

Other sources (albeit possibly less reliable) reinforce the perception that many gig workers
desire self-employment. A US survey of Uber drivers by Berger, Frey, Levin and Danda (two
of whom were Uber employees) reported that 81% would prefer to be independent

63 Conor D’Arcy and Laura Gardiner, Just the job — or a working compromise? The changing nature of
selfemployment in the UK, Resolution Foundation (London, 2014).

84 CIPD, To gig (fn 27).

6 |bid, p32.

56 Daniel Kahneman, Thinking, Fast and Slow (New York: Farrar, Straus and Giroux, 2011).

67 CIPD, To gig, 14, 16 (fn 27).

38



contractors than employees.®® Uber and Lyft have commissioned other opinion surveys,
including in the US and New Zealand, claiming similar majorities of its drivers prefer to be
contractors,®® but there are questions about the objectivity of surveys commissioned by the
firm itself. The Australian Financial Review (AFR) reported the qualified views of the Ride
Share Drivers Association of Australia (RSDAA), a body that has been critical of Uber’s
charges and behaviour.”® Its president, Rosalina Kariotakis, was reported as observing that:

“...Drivers were also struggling to earn a sustainable income due to increasing costs
and an ‘oversupply’ of drivers in the market. ‘The RSDAA believe that in the current
marketplace drivers would be in a better position if classified as employees as it

would introduce minimum wages and entitlements.”"’?

However, she also believed that “the majority of drivers if asked would prefer to remain

contractors due to the flexibility of working hours.””?

In the UK, an internal survey of minicab drivers using the FREENOW app, found that 31% of
minicab drivers wanted ‘worker’ status (a status that includes ‘employees’ but also some
workers with partial rights compared to employees), while 59% preferred to be independent
contractors. This survey was followed by an agreement with the GMB union enabling drivers
to choose between ‘worker’ status and having independent contractor status.”?

In Australia, the ABS asked about the type of work digital platform workers would prefer. Just
27% said they would prefer ‘only wage based employment', but another 37% said they
would prefer a combination of digital platform work and wage-based employment. This is
not the same as asking them whether they would prefer that their digital platform work
engaged them as employees, and the answers reflected that fact that 53% undertook digital
platform work in addition to their main job, and 83% did less than 30 hours per week of
digital platform work (the median hours worked was just 10).

While many gig workers do not want to become employees, it is very likely that this attitude
varies substantially between sectors. For example, this may not be the case in the female-
dominated care sector. A majority (over two thirds) of NDIS workers surveyed by the NDIS
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Quality and Safeguards Commission believed that they were already employees, not
contractors.”* There is no evidence that a majority of gig workers in disability care would
prefer to be contractors than employees. In the ABS survey of digital platform workers
mentioned above, 41% of women (but only 19% of men) said they would prefer ‘only wage
based employment'.

The situation of care workers raises another consideration. There are public policy concerns
about the use of gig work in the care sector (and other essential services), relating to the
guality of care. In the absence of regulation, competition between providers creates
incentives for firms to minimise labour costs through casualisation or gig work, at potential
expense to patient care. In this sector, the preferences of individual workers need to be
weighed against other policy priorities.

Ultimately, the views of affected workers are not solely determinative of whether regulation
is appropriate: for example, we do not eschew minimum wage laws merely because some
workers would be willing to work for sub-minimum wages. Such standards protect not only
the workers directly involved, but also minimise a ‘race to the bottom’ that could adversely
affect the conditions for other workers. However, the attitudes of those involved can
legitimately shape the form that regulation takes, as they can influence the implementation
and politics of regulation.

Do they want to be protected?

There is a recent history of some groups of self-employed workers, including in gig roles,
undertaking collective action to protect their incomes or conditions and advance their
interests.”® So frequent have these disputes become that researchers have developed a
global online ‘Index of Platform Labour Protest’, which identified 1,271 instances of worker
protest between January 2017 and July 2020 in four platform-work sectors: ride-hailing, food
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delivery, courier services and grocery.’® There were 527 instances in food delivery alone.”’
The main cause of disputes, globally, has been pay, but with “considerable geographical
variation when it comes to other causes for dispute.”’® The frequency of collective action
strongly suggests these workers are seeking avenues to win better pay, conditions, and
security — including through protective regulation.

Survey evidence confirms this interpretation. The British survey cited above, which showed
many gig workers desire flexibility, also found that 63% agreed that ‘The Government should
regulate the gig economy so that all working in it are entitled to receive a basic level of rights
and benefits (for example Living Wage/ holiday pay).” Only 11% disagreed with that
proposition.”® Related to this, 57% agreed that ‘Gig economy firms are exploiting a lack of
regulation for immediate growth’, with 11% disagreeing.® Clearly, many gig workers want
benefits equivalent to those available to employees. For example, 50% agreed (18%
disagreed) that ‘Gig economy firms should have an obligation to provide an occupational
pension scheme for the people they engage to provide services’. In addition, 58% agreed
(11% disagreed) that ‘Gig economy companies should invest in training and education for

the people they engage to provide services’®!

All up, the data on gig worker attitudes indicate that many, probably a majority, of gig
workers would prefer to remain independent contractors, though some clearly want
employee status. There are methodological questions about potential bias regarding those
studies that have used contractor lists from a gig firm to sample employees. However, no
credible evidence suggests a majority of gig workers, presently contractors, seek employee
status. The desire for continued contractor status is doubtless linked to gig workers seeing
themselves as independent, entrepreneurial and getting ahead, or preferring the perceived
flexibility of contractor status. Many gig workers imagine themselves as independent people
who will make it good in life, even if in reality these aspirations are often unfulfilled and they
end up at the beck and call of large corporations. This does not stop a majority of gig
workers, however (probably along with some other vulnerable contractors), from wanting
regulatory intervention for protection. While they might not see regulation as leading to
employee status, they do see it as protecting them from unfair treatment by the platforms
they work for, and they would like to see minimum standards established to protect their
pay and conditions. This presents a regulatory challenge, as most existing regulatory
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interventions protecting workers’ pay and conditions have been built around the idea that
workers are employees. Most interventions, that is, but not all.

While many of the worst vulnerabilities of gig workers could be addressed by redefining
them as employees, this approach encounters three difficulties. First, at an international
level the outcomes of trying to define gig workers as employees have been mixed, even in
the UK.82 This is partly because of different interpretations by courts, tribunals and other
bodies of specific criteria or tests established through legislation to determine employee
status.

Second, even when a rule is devised to interpret the contracts that gig workers sign as
employment contracts, gig firms could (and do) amend their contracts to circumvent those

new provisions.®3

Third, there is strong political resistance from gig firms to attempts to define their workers as
employees, not least because with employee status, liability for third party damages
transfers from the individual to the employer. The platforms leverage the fact that many gig
workers conceive of themselves as independent, self-employed people; they also leverage
customers’ preference for continued delivery of cheap services through platform labour
models. For example, legislation in California that would have redefined many platform
workers as employees was the subject of an expensive and successful campaign by Uber and
other ride-hail firms, that granted effective exemption from these laws for ride-hail
companies through ‘Proposition 22’.84 More than anything else, employment status is the
issue that motivates expensive oppositional campaigns by the affected firms. The ability of
the platform industry to capture regulators would also undermine policy interventions. Ride-
hail firms have themselves shown this to be the case.?”

This is not to say that platform work need be killed off if the workers are defined as
employees. In the end platform firms can afford regulation,®® and they end up adhering,
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grudgingly, to most standards that are imposed on them — other than defining their workers
as employees. Thus Uber, for example, has accepted training requirements in

Quebec (despite first threatening to quit the Canadian province),?’ fare regulation in
Massachusetts,8 and driver accreditation requirements in several other jurisdictions.®

A sobering experience in this regard was the fate of the Road Safety Remuneration Tribunal
(RSRT). Established by a federal Labor government in 2012, it was abolished four years later
by a Coalition government after major national trucking and logistics organisations (more
hard-line than their NSW equivalents) opposed it. A narrative of ‘freedom’ was popular
amongst owner-drivers, and used to great effect by the trucking corporations to garner their
support. The campaign against the RSRT was aided by technical weaknesses in the RSRT’s
key determination concerning the treatment of ‘backloads’.*°

That said, not all attempts at regulating gig workers or the self-employed are doomed to fail
in the face of such determined political opposition. In New South Wales, regulation of
independent contractors involved in road freight transport (owner-drivers), through what is
now Chapter 6 of the state’s Industrial Relations Act, has been successfully maintained for
over four decades, since the late 1970s (discussed below). Successive Coalition governments
in NSW supported Chapter 6, and the provisions even survived the federal Coalition
government’s 2006 takeover of industrial relations — which could have effectively put an end
to the system, if it had rescinded the state governments’ jurisdictional power to regulate
standards for independent contractors. The Chapter 6 framework survived because it
appealed to the ‘small business’ ethos of some conservative politicians, while mobilizing
owner-drivers along with employee transport workers to protect the legislation. Owner-
drivers, like other ‘small business’ people, are seen as a natural constituency of the
Coalition.®? This has been enough to prevent repeal of these provisions when government
has changed in NSW (or even nationally). Indeed, in 1994, the scope of Chapter 6 was
extended to encompass owner-drivers using other vehicles (including bicycles). A Coalition
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government was the most recent to bring positive amendments to the NSW legislation, by
establishing a contract of carriage tribunal to deal with disputes over goodwill.

When the Chapter 6 system was questioned in 2016 following the abolition of the federal
Road Safety Remuneration Tribunal (at the same time as the parties were trying to update a
key instrument in this regulation, known as the General Carriers Contract Determination),
the key players within the system worked together to seek agreement on a new fit-for-
purpose instrument. They also sought to show that the entire system worked, in the face of
pressure on the (Coalition) state government to intervene and perhaps abolish the entire
system. Major transport companies and employer organizations were involved in a three-
week conciliation before the NSW IRC. Many employers sought to retain the system to avoid
low-cost operators taking advantage of an unregulated system; they favoured the greater
certainty of the Chapter 6 system.

Various attempts have been made to regulate selected forms of self-employment.®> One
recent overseas example concerned the search for a means of ensuring ride-hail and taxi
drivers in New York received at least that jurisdiction’s minimum wage (SUS15 per hour in
New York City). It was not simple. Both were paid a piece rate, and much of drivers’ time was
spent between jobs, either sitting in ranks or driving around waiting for a job to appear.
Rather than focusing on how ride-hail drivers could be reclassified as employees, New York
focused on finding an equivalent for contractors of the hourly minimum wage. After
extensive consultation (though not consensus), city officials developed a system that
involved setting a minimum charge (a ‘flag fall’ plus a rate per kilometre) based on estimates
of what an equivalent hourly minimum wage would be — after taking account of time spent
waiting between paying jobs, as well as the value of other benefits such as paid leave.*3

In Australia, the most relevant examples of regulation of some forms of self-employment
both originated in New South Wales, concerning apparel outworkers and road transport
workers. These are both long-standing examples of 'gig' (but non-platform) contracting
models.

Clothing outworkers

Outworkers represent a classic ‘periphery’ workforce comprising people who were typically
classed not as employees but as contractors. Migrant women had been disproportionately
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represented amongst the ‘outworkers’ sector of this industry, where pay and conditions are
amongst the worst in labour markets in many industrialised countries.®*

Their situation has been so exploitative that, at times, special regulatory arrangements have
been put in place to cover these outworkers.>> The policy focus has been on deeming
contractors to be employees. This has occurred in some state jurisdictions and been
facilitated by apparel outworkers’ tendency to work repeatedly for the same firm. In New
South Wales, the Clothing Trades (State) Award defined an outworker as "a person who
performs hand or machine sewing in the construction of a garment or part thereof being
work performed other than in a factory or workshop, for an employer outside the
employer's workshop or factory under a contract of service". Employers often claimed that
outworkers were not employees but independent contractors.®® Hence, clothing outworkers
in NSW became treated as "deemed employees" under state law.®” Subsequently,
Queensland broadened the legislative definition of employee to include outworkers, and
gave the state tribunal the power to declare certain contractors to be employees®® after
considering such factors as their economic dependency, their bargaining power, whether the
contract circumvented an award or agreement, and circumstances such as whether they
were low paid, female, young, from a non-English speaking background, or outworkers. The
Queensland tribunal subsequently deemed dependent contractors working for a security
firm to be employees, but rejected on the grounds of lack of evidence an application
regarding shearers.?® At the federal level, the Fair Work Amendment (Textile, Clothing and
Footwear Industry) Act 2012 extended most provisions of the Fair Work Act to contract
outworkers, to enable outworkers to recover unpaid entitlements up the supply chain and to
extend right of entry rules applying to suspected breaches affecting outworkers to the entire
apparel industry.

Road transport in New South Wales

The main alternative approach is not to redefine self-employed workers as employees and
regulate them through the award system, but to instead regulate payments and selected
other aspects of work outside the employment relationship.
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The New South Wales Parliament in 1979 legislated to allow the New South Wales Industrial
Relations Commission (NSW IRC) to regulate minimum terms of contracts for owner-drivers
of trucks and other ‘contract carriers’. Now known as Chapter 6 of the New South Wales
Industrial Relations Act,' this statute enables the NSW IRC to issue ‘contract
determinations’ that specify minimum standards for the drivers concerned. The Industrial
Relations Commission can regulate pay rates, union recognition and dispute settlement, for
owner drivers. These standards are analogous to Awards in NSW labour regulation, since
they set minimum terms and conditions by industry. For example, the ‘General Carriers
Contract Determination 2017’ establishes, for various types of owner-drivers of trucks,
minimum rates of remuneration, comprising a per-kilometre rate, an hourly rate (both
varying by truck size and type), allowances and a minimum earnings guarantee, and
formulae for adjustment of these, plus entitlements to annual leave, rest breaks and various
minimum standards of work and obligations. That Determination also establishes union
representation rights, where sought by workers. The NSW IRC can also approve ‘contract
agreements’, which are analogous to ‘collective agreements’ in employee relations
regulation, between owner-drivers and firms.

This approach to regulation has avoided treating the owner-drivers as employees. This was
important for obtaining support from the owner-drivers, many identifying as entrepreneurs
rather than employees. Classifying owner-drivers as employees would have likely been
resisted by both the owner-drivers and the corporations.

A noted above, the Chapter 6 legislation has survived changes of government and sustained
periods of Coalition rule. This system promotes shared interests among unions and those
transport operators who would otherwise be forced to contract work out to compete against
unsustainable contracting practices and low rates. The parties reach agreement on some
matters, but on others disagreement leads to arbitration. Once a contract determination is
issued, they work together in maintaining it (e.g., in applying the formula to keep the
minimum remuneration up to date). As a result, support for the system has come from key
companies which are able to obtain certainty through minimum standards and, to a certain
degree, be protected from unfair competition.

The Chapter 6 experiment has led to a demonstrable improvement in occupational safety for
road transport drivers (and safety for other road users) in NSW,%! along with improvements
in pay. Drivers have greater control over working time because of less pressure to deliver
goods within a defined period, and in that sense have more autonomy. The maintenance of
contractor status has also avoided the losses of autonomy that owner-drivers could fear
would accompany employee status (and about which corporations could fear-monger).
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There are limits to this model, however. The Chapter 6 framework provides little supply
chain accountability, which could shape corporate decisions at the initial contracting stage.
This issue was addressed in the short-lived Road Safety Remuneration Tribunal model. There
are other areas (such as training) that could be regulated if the workers were classed as
employees, but which are not regulated through the Chapter 6 approach.

The Chapter 6 framework very clearly formed the model for the drafting of legislation in
Queensland to provide protection for independent courier drivers — in the form of Chapter
10A of the Queensland Industrial Relations Act. At time of writing, that Chapter had not
been proclaimed to take effect, as it would be made largely redundant by the federal Closing
Loopholes bill, discussed later.

For many self-employed people, it is neither necessary, appropriate, nor feasible to regulate
their employment. Many are not vulnerable to exploitation. They earn more than could be
guaranteed by minimum standards regulation. Some have more power than the clients who
provide their income.

Crowdwork, one of the two major forms of digital platform work mentioned earlier in this
report, would often not lend itself to regulation, despite the vulnerability of many
crowdworkers. This is because the client, platform and worker may all potentially be in
different countries with different minimum wage frameworks, and hence the practical
opportunities for regulation would be infrequent.%?

But for another group of self-employed — including many on-demand or location-based
digital platform workers — the story is different. They are vulnerable to exploitation by large,
powerful organisations. In some cases, not only their income security but also their safety is
placed at risk. Sometimes the safety of the public is also placed at risk.

As suggested above, two important criteria need to be satisfied before intervening to
regulate the conditions of self-employment. First, the workers must be vulnerable, such that
they need protection, Second, a viable mechanism must exist to enable their work to be
efficiently regulated. For a minority of the self-employed — including many platform workers
— those criteria are satisfied, and regulation is ultimately possible and appropriate. So, what
other principles should guide such regulation?

First, we should consider whether they really are employees: is their status as independent
contractors only a pretence? It is beyond the scope of this paper to review the various tests
for employment status proposed in numerous jurisdictions, and their application to various

102 There may be opportunities for regulation where many/most workers and their employers are in one country,
such as journalists and others in cultural industries where there is local demand for locally produced content.
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classes of gig workers. Suffice it to say that, in cases where gig workers are employees, then
the law should enable them to be clearly defined and treated as such. For current gig
workers who should, by appropriate tests, be treated as if they genuinely are in waged
employment, an important part of the regulatory response should be to strengthen
protection against sham contracting.

Second, if they genuinely are not employees, then the outcome of regulation should,
financially, be relatively indifferent between a self-employment model versus an
employment relationship model. Corporations should not be able to shift workers into self-
employed status simply because it is cheaper for them to do so. Workers should not be
forced to lose the flexibility that self-employment offers in the absence of offsetting benefits.
Where self-employed workers are doing work broadly comparable to that of employees, the
mode of regulation should not, it itself, favour one business model over another. In other
words, the guarantees for financial security and benefits to workers of either mode of work
should be broadly comparable, and the choice between modes should be cost-neutral (after
accounting for risk) between employment and contractor relationships.

Third, any regulation needs to be tailored to the circumstances of the industry where it
occurs. Each industry is different, and it is difficult, probably impossible, to express minimum
standards for all types of gig workers or other relevant self-employed people, in national,
across-the-board terms.

A corollary of these principles is that the starting point for regulation of vulnerable self-
employed workers should be the standards that apply for relevant employees in those
sectors. Most countries have a minimum wage, expressed in hourly terms (that is, dollars
per hour or some monetary equivalent), that all employees should receive. In several
countries, these minimum wages differ by location, industry or occupation. Australia is one
example of that, with Modern Awards setting out minimum wages and conditions which
vary by industry and occupation. Yet the Awards system also aims to preserve a matrix of
consistency, such that two workers with similar skill levels, but in different industries or
occupations, are subject to similar minimum wages.

Thus the principal questions that should be addressed in regulating the pay and conditions
of vulnerable gig workers, for whom regulation is feasible, should be: what are the minimum
standards for the pay and conditions of comparable employees; and how can equivalent
minimum standards be expressed for those comparable gig workers? It might be that the
standards are expressed as hourly rates, or piece rates, or some combination of the two. It
might be that considerable research is necessary to identify equivalence (especially if piece
rates rather than hourly rates are to be used). The principles above are consistent with an
approach of ‘directed devolution’, explained elsewhere, by which centrally established
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standards (for employees) are translated into standards that can be applied to workers

outside the employment relationship but who still warrant regulation.%3

The federal government’s Fair Work Legislation Amendment (Closing Loopholes) Bill
contained major amendments to the treatment of gig workers, along with changes affecting
many other aspects of industrial relations (including labour hire, casual employment, wage
theft, redundancy, multi-employer agreements, workplace delegates’ rights, discrimination,
and the definition of employment). In December 2023 the bill was split into two, with many
parts left in a bill that was passed by both Houses of Parliament, while the remainder were
moved into a new bill — the Fair Work Legislation Amendment (Closing Loopholes No. 2) Bill
— that will be considered in early 2024. Provisions affecting gig workers (in Part 16 of the
original bill) were moved into the ‘No. 2’ bill. These accounted for 100 pages of the original
284-page bill,1%* and constitute by far the biggest part of the ‘No. 2’ bill. The term ‘the bill’,
used below, refers equally to both the original bill and the ‘No. 2’ bill, as the act of splitting
the bill did not, in itself, alter the gig worker provisions.

These gig worker provisions can be assessed against the above principles.

The bill fulfils promises the Labor Party made before the election to regulate two types of

workers: road transport owner-drivers (one of the original categories of ‘gig workers’); and
‘employee-like’ workers in the digital platform economy.%® These two groups are what the
bill calls ‘regulated workers'.

As most digital platform workers are not employees but ostensibly contractors, they are not
covered by Modern Awards. The explanatory memorandum to the original bill, in effect,
estimates the cost of non-employee status to platform workers in three main sectors of
coverage (ride-hail, food delivery and community care) at $450 million per year.2% (It is hard
to judge the reasonableness of this estimate.%7)
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The bill enables the Fair Work Commission (FWC) to establish standards on matters like
payment terms, deductions, working time, record-keeping, consultation, representation and
union delegates’ rights for these two categories of ‘regulated workers’. The bill says such
standards can only be established where the workers have low bargaining power, are being
paid less than equivalent employees or have little authority over their work. The FWC can
establish standards in response to an application from a union, business, or the Minister, or
on its own initiative. The bill details consultation processes the FWC must engage in for both
types of regulated workers before finalising a decision. It can also issue non-binding
‘guidelines’ as an alternative to enforceable standards.

The bill instructs the FWC to tailor regulation to the circumstances of the workers and their
industry, and amendments negotiated with digital platform firms ensure it is also
appropriate for the unique nature of digital platform work.1% The FWC is told not to give
preference to one business model over another. In other words, once costs are taken into
account, it should mean regulated workers get similar pay to award-based employees
performing similar work. This is a critical intention.

What the bill does not do is redefine any regulated workers as employees. Indeed, it
prevents the FWC from doing this of its own accord through the Part 16 processes, and
amendments to the legislation negotiated with digital platform firms reinforce this
limitation.% Elsewhere, the bill attempts to resuscitate a traditional definition of employee
— one that preceded recent High Court rulings that affirmed that employment status
depends solely on the wording of the contract of engagement, not on the actual conditions
and practices of the work. This is likely to lead to some contractors being redefined as
employees, since the situation that existed before recent High Court decisions was more
favourable to this possibility. Still, that former situation had left most gig workers outside of
employee status, and led to some complaints about the inadequacy and uncertainty of the
law regarding the treatment of gig workers and other allegedly self-employed or precarious
workers.'? Therefore, Part 15 of the bill will not likely make much difference to platform
workers, as most tended to be treated as contractors anyway even under the old definition.

The Closing Loopholes bill clearly takes, as its inspiration, the reforms to road transport
regulation in New South Wales, through Chapter 6 of the IR Act discussed previously. As
mentioned, these provisions have survived for over four decades and several changes of

many uncertainties associated with such estimates anyway, such as the use of average hourly wages from the
Victorian survey.

108 Workplace Express, "Burke negotiates changes to Loopholes gig provisions”, Workplace Express, 9 November
2023, https://www.workplaceexpress.com.au/nl06_news_selected.php?act=2&nav=10&selkey=62881.
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110 Andrew Stewart, "Redefining Employment? Meeting the Challenge of Contract and Agency Labour”, Australian
Journal of Labour Law 15, no. 3 (2002); Joellen Riley Munton, Defining Employment and Work Relationships
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government. The potential political sustainability of the gig work provisions in the Closing
Loopholes bill is thus perhaps its greatest asset for vulnerable workers.

Wary of potential overreach, the bill does not allow the new minimum standards to cover
several matters, including: overtime pay, rostering, purely commercial issues, health and
safety matters covered by other laws, or other topics prescribed by regulation. Likewise, the
FWC is instructed to avoid unreasonable adverse impacts upon industry participants,
including on sustainable competition, business viability, innovation and productivity. This will
no doubt lead to considerable argument in proceedings. How the FWC balances this
requirement against the objective of not favouring one business model over another will be
critical in determining how beneficial the legislation is to these disadvantaged workers.
Inevitably, bringing remuneration in the self-employment model up to the level of equivalent
employees would increase costs. The platform firms will argue this would adversely affect
innovation and competition. However, if all innovation does is find new ways of cutting
workers’ pay, and all competition does is privilege sub-award operators at the expense of
those paying the community standard, it would not be unreasonable to adversely affect
them. The bill’s regulation powers provide various opportunities for the Minister to widen,
or narrow, the scope of activities in this jurisdiction.

There are some weaknesses in the approach. For example, the availability of non-binding
guidelines could dilute regulation, proving an ‘easy way out’ if the tribunal is inclined to look
for one. Conversely, the exclusion of certain matters (like overtime pay) reduces the
flexibility of the FWC to find the best solution to the issues it encounters. FWC
determinations will not be nearly as encompassing as Awards or agreements that cover
employees. The bill could have been more explicit about aligning Award and contractor pay
rates and about allowing 'regulated workers' to be redefined as employees if the employee
definition in Part 15 warranted. Contractors outside the platform economy (aside from those
involved in road transport) are not covered.

The most important among the various subjects excluded from FWC standard-setting under
the bill is likely workers compensation. That is mostly because workers compensation is a
matter for state governments; when industrial relations powers were handed to the
Commonwealth through the corporations power in the Howard government’s WorkChoices
legislation, it was agreed to leave workers compensation in the hands of the states. This
matter would be easily addressed if gig workers were redefined as employees (since all
jurisdictions give automatic coverage to employees within their scope), but neither Chapter
6, nor the Closing Loopholes bill, do this; nor do they assign workers compensation coverage
to gig workers. Yet if gig workers are sufficiently ‘employee-like’ to warrant protection
through minimum standards established by the FWC, they are certainly also deserving of
coverage by workers compensation systems. One viable approach would be to redefine the
coverage of workers’ compensation laws and responsibilities to include those who work
under agency arrangements, and to require the intermediaries or agencies to pay
premiums. A platform business engaging a worker to deliver a passenger or a meal, or to
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undertake some other task for a third person, could thus be required to pay a workers’
compensation premium to cover that worker, based on a percentage of the firm’s or the
worker’s revenue. Whether this happens is largely up to state parliaments (which, at time of
writing, were led mostly by the ALP).

Despite these weaknesses, the Closing Loopholes bill provides a sustainable model for
regulating and protecting many gig economy workers. When viewed against the criteria
outlined in the previous section, the bill performs very well, despite the above weaknesses.
It does not attempt to turn into employees workers who do not wish to be turned into
employees. It aims to be neutral between employee-based and contractor-based business
models. It allows regulation to be tailored to the circumstances of the particular industries
or occupations concerned. Its success could provide future parliaments with a model for
legislation to protect other vulnerable contractors and gig workers who do not work through
digital platforms.
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Conclusions

Contrary to popular myth, self-employment is not growing inexorably. In Australia, and
indeed in most industrial countries, it is declining. This decline has masked several,
sometimes conflicting trends. They appear unrelated, but have a common theme: the
growing power of large firms. Small business opportunities have been in decline in the face
of greater barriers to entry erected by larger firms. The extent of part time jobs or ‘side
hustles’ has increased, in part to meet the needs of large digital platforms for part-time gig
workers. And full-time self-employment without employees has declined, in the context of
the continuing need by large firms to control the way that work is performed, since the
employment relationship is the most efficient way to exercise that control.

There are strong economic reasons why waged employment remains the dominant form of
paid employment in industrial economies, and is likely to stay that way. Nevertheless,
regulatory reforms are required both to protect existing workers in insecure self-
employment or contractor roles, and to limit the extent to which businesses can evade
existing rules protecting employees by superficially restructuring their roles as contractors.
The need for these reforms is reinforced by the changing composition of self-employment:
with relatively fewer self-employed pursuing genuine small business opportunities (with
employees), and relatively more in part-time, solo roles. Providing better protection for
these most vulnerable self-employed will have broader benefits for the economy (including
productivity), by ensuring that resources are not excessively allocated to low-cost but poorly
productive uses. Such arrangements, especially where they imply much idle time (e.g.
waiting time between clients), put no incentive on the firm to ensure workers’ time is used
efficiently.

Regulation can protect some self-employed workers, provided two simple and important
criteria are satisfied: the workers are vulnerable and need protection, and a viable
mechanism exists that enables their work to be efficiently regulated.

Many self-employed people do not need or want protection through regulation. They have
sufficient market power and resources, often including specialised skills, to generate high
and/or secure incomes, or at least are capable of taking on the risk that they will successfully
do so. However, a growing share of self-employed people are vulnerable to exploitation.
They are in a situation of low power compared to the corporations on which they depend for
work and income. They typically have low and insecure pay, often below that of equivalent
employees and below the minimum standards of labour law. Some face physical danger. This
includes many platform workers, not least those in passenger transport, food delivery and
care work, and some independent contractors such as those in road transport and apparel

outwork.

The viability of regulation is influenced by the preferences of potentially affected workers,
the political sustainability of regulation, and the logistics of making regulation work.
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For some self-employed workers whose ongoing relationship is typically with a single firm
(such as apparel outworkers), it may be feasible to redefine them as employees, for example
through legislative deeming. Many vulnerable self-employed workers, though (perhaps a
majority), do not wish to become employees. Moreover, redefining them as employees can
evoke powerful opposition from the corporations that benefit from their labour; this
opposition is accentuated if the corporations are able to mobilise the targets of the
regulation against the policies that are meant to protect them. In such circumstances, even if
a form of regulation can be introduced by one side of politics against organised opposition, it
is typically in the interests of the other side of politics to repudiate it once the governing
party changes. So if significant numbers of the group targeted for protection do not actually
want the form of protection afforded, it not only creates problems for the efficacy of
protective regulation, it also creates problems for its political sustainability.

A solution, then, lies in regulating for protection of vulnerable workers as if they were
employees while maintaining the self-employed status of those targeted workers. That is, by
providing similar levels of protection for selected self-employed and for employees, but
through different mechanisms. It is unlikely that a single regulatory decree could do this.
Sometimes protection might require use of piece-rate rather than time-rate bases for
minimum standards. Sometimes time-rate bases would work. The key issue is that the
approach taken should be tailored to the particular circumstances of the workers concerned,
but should, to the extent possible, provide equivalent protection to vulnerable self-
employed workers. In other words, it takes as its benchmark the protections afforded to
employees.

An example of a regulatory approach consistent with this analysis is the Chapter 6 regulation
of road transport contractors in New South Wales. The federal government’s Closing
Loopholes bill is another example of this approach, and while it has some weaknesses,
including in its scope of coverage, it is consistent with the principles for best practice
regulation of the gig economy and vulnerable independent contractors described above.

Workers do not have to be waged employees to have their income levels and conditions of
work protected. When trade unionism and labour regulation emerged, many workers were
not employees. Over the last century, however, labour law has developed in such a way as to
privilege the regulation of conditions of employees, but largely ignore the conditions of
those outside the employment relationship. This was partly because that was easier, and
partly because the employment relationship model was dominant anyway — since it has
been in the interests of business to control as many workers as possible through that
arrangement.

It is time that labour law reached beyond the employment relationship to ultimately cover
all vulnerable workers, regardless of their status — provided that, in doing so, it recognises
that there are many self-employed people for whom regulation would be unwarranted,
inappropriate or impractical.
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To summarise, for many self-employed workers, probably a majority, at least one of the
regulatory criteria mentioned above is not satisfied: namely, that the workers are vulnerable
and need protection, and a viable mechanism exists that enables their work to be efficiently
regulated. For a growing share of self-employed, though — including many working for
digital platforms and in other gig jobs — these criteria for regulation are satisfied. Regulation
established in such circumstances could provide a better future for those in self-employment
who satisfy those criteria. Regulation is ultimately possible and appropriate. The Closing
Loopholes bill is consistent with this approach, and represents a clear improvement on the
status quo.
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